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I 
Operations in Fiscal Year 1987 


A. Summary 


The National Labor Relations Board, an independent Federal 
agency, initiates no cases: it acts only on those cases brought 
before it. All proceedings originate from filings by the major seg- 
ment of the public covered by the National Labor Relations 
Act—employees, labor unions, and private employers who are 
engaged in interstate commerce. During fiscal year 1987, 39,639 
cases were received by the Board. 

The public filed 32,043 charges alleging that business firms or 
labor organizations, or both, committed unfair labor practices, 
prohibited a oe the statute, which adversely affected hundreds of 

employees. The NLRB during the yee: also re- 

ceved 7180 petition To conduct seret-allotclcton in which 

collective bareoiad ps select or reject unions to represent 

them in in col ng with their employers. Also, the 

public filed 416 mmenditont r certification and unit clarification 
cases. 

After the initial flood of charges and petitions, the flow nar- 
rows because the majority of the newly filed cases are re- 
solved—and quickly—in NLRB’s national network of field of- 
fices by dismissals, withdrawals, agreements, and settlements. 

At the end of fiscal year 1987, the five-member Board was 

of Chairman Donald L. Dotson and Members Wilford 
W. Johansen, Marshall B. Babson, and James M. Stephens; one 
seat was vacant. Rosemary M. Collyer served as the General 

Statistical highlights of NLRB’s casehandling activities in fiscal 
1987 include: 

* The NLRB conducted 4,069 conclusive ee mony elec- 
tions among some 212,479 employee voters, with workers choos- 
ing labor unions as their bargaining agents in 43.9 percent of the 


* Although the roti pl closed 39,687 cases, 19,939 cases were 

Re clisinen inciede at the end of the fiscal year. 

ict eted | 3 13 cases involving unfair labor prac- 

tice kg and 6,965 cases affecting employee representation 
and 609 related cases. 
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® Settlements, avoiding formal litigation while achieving the 
goal of equitable remedies in unfair labor practice situations, 
numbered 9,368. 

¢ The amount of $49,635,903 in reimbursement to employees 
illegally discharged or otherwise discriminated against in viola- 
tion of their organizational rights was obtained by the NLRB 
from employers and unions. This total was for lost earnings, fees, 
dues, and fines. The NLRB obtained 4,307 offers of job reinstate- 
ments, with 3,286 acceptances. 

¢ Acting upon the results of professional staff investigations, 
which produced a reasonable cause to believe unfniz labor prac- 
tices had been committed, Regional Offices of the NLRB issued 
3,252 complaints, setting the cases for hearing. 

* NLRB’s corps of administrative law judges issued 623 deci- 
sions. 


CHART NO 1 
CASE INTAKE BY UNFAIR LABOR PRACTICE 
CHARGES AND REPRESENTATION PETITIONS 


1977 -V7777TTTTTTTT TT S828 T7TTTTTTT TTT SINS} $2048 


19789-77777 See LITT T7771 CSS} «5326! 


1999-V7777777 7777772717 See LITT TT TTT T7777 SES} «($4907 
1980-V7777777 7777 TTT TTT 8S LITT TTT TTT TTT TTT SSE} (5738) 
198! W2777777777T T7777 S88) LITT TT TT TTT CSS) + 85897 
1982-V7777777777777T— S808 LITT TT TTT TTT) 47210 

1983 -V7777777T7TTTT77_— SUBSE TTT TTT TTTTTTT 77 BBE) 49436 
1984-Y77777777 77117 S5520 ZI) 44118 
1985-77777 S268S 7777) 41175 
1986-V777777777777 84435 1/1) 42322 

198? -V77777777777 32043 777/71 ee) «39630 


rrFreonmlUmrhrhmrhlhlUcrhUmMT 


zr mm « 


5 10 '§ 20 2 30 35 40 45 SO 55 60 65 
CASES (THOUSANDS) 
ZZZ LP CHARGES (J) R.uD.AC AND UC PETITIONS 


NLRB Administration 


The National Labor Relations Board is an independent Federal 
agency created in 1935 by Congress to administer the basic law 
governing relations between labor unions and business enterprises 
engaged in interstate commerce. This statute, the National Labor 
Relations Act, came into being at a time when labor disputes 
could and did threaten the Nation’s economy. 
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Declared constitutional by the Supreme Court in 1937, the Act 
was substantially amended in 1947, 1959, and 1974, each amend- 
ment increasing the scope of the NLRB’s regulatory powers. 

The of the Nation’s primary labor relations law is to 
serve public interest by reducing interruptions in commerce 
caused by industrial strife. It seeks to do this by providing order- 
ly processes for protecting and implementing the respective 
rights of employees, employers, and unions in their relations with 
one another. The overall job of the NLRB is to achieve this goal 
, administration, interpretation, and enforcement of the 

ct. 

In its statutory assignment, the NLRB has two — func- 
tions: (1) to determine and implement, through secret-ballot elec- 
tions, the free democratic choice by employees as to whether 
they wish to be represented by a union in dealing with their em- 
ployers and, if so, by which union, and (2) to prevent and 
remedy unlawful acts, called unfair labor practices, by either em- 
ployers or unions or both. 

The NLRB does not act on its own motion in either function. 
It processes only those charges of unfair labor practices and peti- 
tions for employee elections which are filed in the NLRB’s Re- 
gional, Subregicnal, aiid Pesident Offices, which numbered 52 
during fiscal year 1987. 

The Act’s unfair labor practice provisions place certain restric- 
tions on actions of employers and labor organizations in their re- 
lations with employees, as well as with each other. Its election 
provisions provide mechanics for conducting and certifying re- 
sults of representation elections to determine collective-bargain- 
ing wishes of employees, including balloting to devermine wheth- 
er a union shall continue to have the right to make a union-shop 
contract with an employer. 

In handling unfair labor practices and election petitions, the 
NLRB is concerned with the adjustment of labor disputes either 
by way of settlements or through its quasi-judicial proceedings, 
or by way of secret-ballot employee elections. 

The NLRB has no independent statutory power of cnforce- 
ment of its decisions and orders. It may, however, seek enforce- 
ment in the U.S. courts of appeals, and parties to its cases also 
may seek judicial review. 

NLRB authority is divided by law and by delegation. The 
five-member Board primarily acts as a quasi-judicial body in de- 
ciding cases on formal records. The General Counsel, who, like 
each Member of the Board, is appointed by the President, is re- 
sponsible for the issuance and prosecution of formal complaints 
in cases leading to Board decision, and has general supervision of 
the NLRB’s nationwide network of field ten. 

For the conduct of its formal hearings in unfair labor practice 
cases, the NLRB employs administrative law judges who hear 
and decide cases. Administrative law judges’ decisions may be 
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CHART NO. 2 
ULP CASE INTAKE 
(CRARCES AND SITUATIONS FILED) 
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appealed to the Board by the filing of exceptions. If no excep- 
tions are taken, the administrative law judges’ orders become 
orders of the Board. 

All cases coming to the NLRB begin their processing in the 
Regional Offices. Regional Directors, in addition to processing 
unfair labor practice cases in the initial stages, also have the au- 
thority to investigate representation petitions, to determine units 
of employees appropriate for collective-bargaining purposes, to 
conduct elections, and to pass cn objections to conduct of elec- 
tions. There are provisions for appeal of representation and elec- 
tion questions to the Board. 


B. Operational Highlights 


1, Unfair Labor Practices 


Charges that business firms, labor organizations, or both have 
committed unfair labor practices are filed with the National 
Labor Relations Board at its field offices nationwide by employ- 
ees, unions, and employers. These cases provide a major segment 
of the NLRB workload. 

Following their filing, charges are investigated by the Region- 
al professional staff to determine whether there is a reasonable 
cause to believe that the Act has been violated. If such cause is 
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CHART NO. 3 
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES 
(BASED ON CASES CLOSED) 
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not found, the Regional Director dismisses the charge or it is 
withdrawn by the charging party. If the charge has merit, the 
Regional Director seeks voluntary settlement or adjustment by 
the parties to the case to remedy the apparent violation; howev- 
er, if settlement efforts fail, the case goes to hearing before an 
NLRB administrative law judge and, lacking settlement at later 
stages, on to decision by the five-member Board. 

More than 90 percent of the unfair labor practice cases filed 
with the NLRB in the field offices are disposed of in a median of 
some 40 days without the necessity of formal litigation before the 
Board. Less than 5 percent of the cases go through to Board de- 
cision. 
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In fiscal year 1987, 32,043 unfair labor practice charges were 
filed with the NLRB, a decrease of 7 percent from the 34,435 
filed in fiscal 1986. In situations in which related charges are 
counted as a single unit, there was a 6-percent decrease from the 
preceding fiscal year. (Chart 2.) 

Alleged violations of the Act by employers were filed ir 
22,475 cases, about 7 percent less than the 24,084 of 1986. 
C a ‘ against unions decreased 7 percent to 9,523 from 10,284 
in ' 

There were 45 charges of violation of Section 8(e) of the Act, 
which bans hot-cargo agreements. (Tables 1A and 2.) 

The majority of all charges against employers alleged illegal 
discharge or other discrimination against employees. There were 
11,548 such charges in 51 percent of the total charges that em- 
ployers committed violations. 

Refusal to bargain was the second largest category of allega- 
tions against employers, comprising 9,760 charges, in about 43 
percent of the total charges. (Table 2.) 

Of charges against unions, the majority (7,354) alleged illegal 
restraint and coercion of employees, about 78 percent, about the 
same percentage as last year. There v’ere 1,430 charges against 
unions for illegal secondary boycotts and jurisdictional disputes, 
a decrease of 5 percent from the 1,504 of 1986. 

There were 1,298 charges (about 14 percent) of illegal union 
discrimination against employees, a decrease of 2 percent from 
the 1,324 of 1986. There were 274 charges that unions picketed 
illegally for recognition or for organizational purposes, compared 
with 259 charges in 1986. (Table 2.) 

In charges filed against employers, unions led with 67 percent 
., = total. Unions filed 15,095 charges and individuals filed 

pageennas charges against unions, 6,530 were filed by indi- 
viduals, or 69 percent of the total of 9,523. Employers filed 2,801 
and other unions filed the 192 remaining charges. 

In fiscal 1987, 32,113 unfair labor practice cases were closed. 
Some 93 percent were closed by NLRB Regional Offices, virtu- 
ally the same as in 1986. During the fiscal year, 29.2 percent of 
the cases were settled or adjusted before issuance of administra- 
tive law judges’ decisions, 30.3 percent were withdrawn before 
complaint, and 33.9 percent were administratively dismissed. 

In evaluation of the Regional workload, the number of unfair 
labor practice charges found to have merit is important—the 
higher the merit factor the more litigation required. In fiscal year 
1987, 34 percent of the unfair labor practice cases were found to 
have merit, as compared to 35 percent in 1986. 

When the Regional Offices determine that charges alleging 
unfair labor practices have merit, attempts at voluntary resolu- 
tion are stressed—to improve labor-management relations and to 
reduce NLRB litigation and related casehandling. Settlement ef- 
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forts have been successful to a substantial degree. In fiscal 1987, 
precomplaint settlements and adjustments were achieved in 6,531 
cases, or 20.7 percent of the charges. In 1986 the percentage was 
the same. (Chart 5.) 

Cases of merit not settled by the Regional Offices produce 
formal complaints, issued on behalf of the General Counsel. This 
action schedules hearings before administrative law Sy 07 
During 1987, 3,252 complaints were issued, compared with 3,714 
in the preceding fiscal year. (Chart 6.) 

Of complaints issued, 81.6 percent were against employers, 
16.9 percent against unions, and 1.5 percent against both employ- 
ers and unions. 
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CHART NO. 38 
DISPOSITION PATTERN FOR UNFAIR LABOR 
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NLRB Regional Offices processed cases from filing of charges 
to issuance of complaints in a median of 46 days. The 46 days 
included 15 days in which parties had the opportunity to adjust 
charges and remedy violations without resort to formal NLRB 
processes. (Chart 6.) 

Additional settlements occur before, during, and after hearings 
before administrative law judges. The judges issued 623 decisions 
in 668 cases during 1987. They conducted 613 initial hearings, 
and 29 additional hearings in supplemental matters. (Chart 8 and 
Table 3A.) 
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By filing exceptions to judges’ findings and recommended rul- 
ings, parties may bring unfair labor practice cases to the five- 
member Board for final NLRB decision. 

In fiscal 1987, the Board issued 767 decisions in unfair labor 
practice cases contested as to the law or the facts—716 initial de- 
cisions, 22 backpay decisions, 18 determinations in jurisdictional 
work dispute cases, and 11 decisions on supplemental matters. Of 
the 716 initial decision cases 567 involved charges filed against 
employers and 149 had union respondents. 

For the year, the NLRB awarded backpay of $39.5 million. 
(Chart 9.) Reimbursement for unlawfully exacted fees, dues, and 
fines added another $1.2 million. Backpay is lost wages caused 
by unlawful discharge and other discriminatory action detrimen- 
tal to employees, offset by earnings elsewhere after the discrimi- 
nation. Some 4,307 employees were offered reinstatement, and 76 
percent accepted. 

At the end of fiscal 1987, there were 17,309 unfair labor prac- 
tice cases being processed at all stages by the NLRB, compared 
with 17,380 cases pending at the beginning of the year. 
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2. Representation Cases 


The NLRB received 7,596 representation and related case peti- 
a in fiscal 1987, compared with 7,887 such petitions a year 
earlier. 

The 1987 total consisted of 5,578 petitions that the NLRB con- 
duct secret-ballot elections where workers select or reject unions 
to spounes them in collective bargaining; 1,416 petitions to de- 
certify existing bargaining agents; 186 deauthorization petitions 
for referendums on rescinding a union’s authority to enter into 
union-shop contracts; and 372 petitions for unit clarification to 
determine whether certain classifications of employees should be 
included in or excluded from existing bargaining units. 

Additionally, 43 amendment of certification petitions were 


During the year, 7,574 representation and related cases were 
closed, compared with 8,154 in fiscal 1986. Cases closed included 
5,566 collective-bargaining election petitions; 1,399 decertifica- 
tion election petitions; 196 requests for deauthorization polls; and 
413 petitions for unit clarification and amendment of certifica- 
tion. (Chart 14 and Tables | and 1B.) 

The overwhelming majority of elections conducted by the 
NLRB resulted from some form of agreement by the parties on 
when, where, and among whom the voting should occur. Such 
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agreements are enc. uraged by the Agency. In 16.2 percent of 
representation cases closed by elections, balloting was ordered by 
NLRB Regional Directors following hearing on points in issue. 
In one case, the Board directed an election after a transfer of the 
case from the Regional Office. (Table 10.) There were no cases 
that resulted in expedited elections pursuant to the Act's 
8(b)(7(C) provisions pertaining to picketing. 


3. Elections 


The NLRB conducted 4,069 conclusive representation elec- 
tions in cases closed in fiscal 1987, compared with the 4,520 such 
elections a year earlier. Of 241,825 employees eligibie to vote, 
212,479 cast ‘ballots, virtually 9 of every 10 eligible. 

Unions won 1,788 representation elections, or 43.9 percent. In 
winning majority designation, labor organizations earned bargain- 
ing rights or continued as employee representatives for 96,384 
workers. The employee vote over the course of the year was 
102,404 for union representation and 110,075 against. 

The representation elections were in two categories—the 3,314 
collective-bargaining elections in which workers chose or voted 
down labor organizations as their bargaining agents, plus the 755 
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decertification elections determining whether incumbent unions 


would continue to represent employees. 


There were 3,841 select-or-reject-bargaining-rights (one union 
on ballot) elections, of which unicus won 1,605, or 41.8 percent. 
In these elections, 83,691 workers voted to have unions as their 
agents, while 104,287 employees voted for no representation. In 
appropriate bargaining units of employees, the election results 
provided union agents for 75,195 workers. In NLRB elections 
the majority decides the representational status for the entire 


unit. 


There were 228 multiunion elections, in which two or more 
labor organizations were on the ballot, as well as a choice for no 
representation. Employees voted to continue or to commence 
representation by one of the unions in 183 elections, or 80.3 per- 


cent. 


As in previous years, labor organizations lost decertification 
elections by a substantial margin—about three out of four. The 
decertification results brought continued representation by unions 
in 180 elections, or 23.8 percent, covering 14,978 employees. 
Unions lost representation rights for 22,612 employees in 575 
elections, or 76.2 percent. Unions won in bargaining units aver- 
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CHART NO. 8 
ADMINISTRATIVE LAW JUDCE HEARINGS AND DECISIONS 
(INITIAL, BACKPAY AND OTHER SUPPLEMENTALS) 
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rm rf smployers and lost in units averaging 39 employees. 
e 13. 

Besides the conclusive elections, there were 128 inconclusive 

resentation elections during fiscal 1987 which resulted in 
withdrawal or dismissal of petitions before certification, or re- 
quired a rerun or runoff election. 

In deauthorization polis, labor organizations lost the right to 
make union-shop agreements in 45 referendums, or 46 percent, 
while they maintained the right in the other 54 polls which cov- 
ered 4,222 employees. (Table 12.) 

For all types of elections in 1987, the average number of em- 
ployees voting, per establishment, was 52 com with 51 in 
1986. About 71 percent of the collective-bargaining and decertifi- 
_— elections involved 59 or fewer employees. (Tables 11 and 

) 


4. Decisions Issued 


a. The Board 


Dealing effectively with the remaining cases reaching it from 
nationwide filings after dismissals, settlements, and adjustments in 
earlier processing stages, the Board handed down 1,824 decisions 
concerning allegations of unfair labor practices and questions re- 


14 Fifty-Second Annual Report of the National Labor Relations Board 


Ceaet nO GS 
AMOUNT OF BACHKPAY RECEIVED BY DISCRINMINATEES 


1977 6'7.372.680 
1978 613.438. 590 
1979 616.537. 760 


1980 $32.)35.9'4 

198! $37,244,982 
1982 629. 886.550 

1985 $3) .270,.472 

1984 $38. 099.4!10 
1985 $30. 120.266 
1986 $35. 086.450 

1987 630,457. 732 


* rT - - = - wu wv wv wieseoseoeoee#eovwe we 


2 4 6 @ 1012 14 16 1820 22 24 26 28 BO S2 4 BE BB 40 42 44 46 48 50 
PILLION DOLLARS 


Ceaet wo. 0 


TIME REQUIPED 'O PROCESS PEPRESENTATION CASES FRO 
FILING OF PETITION TO ISSveNCE OF DECISION 


zeeonmrsas 


weefFs2 


2s 


5Ys 2 ee 2 


201 fea be oo ee Be ee ce ce be eo ee en E 


64 


Win’ 6! 67 68 GO 70 7! 72 73 74 7S 76 77 78 76 GO 6! G2 BS BO BS 86 87 


FILING 10 CLOSE 
OF HEARING 


CLOSE OF HEARING 
TO BOAPD DECISION 


CLOSE OF HEARING 


TO PECIONA DIRECTOR DECISION 


Operations in Fiscal Year 1987 15 


_ CHaRT MO fF 
CONTESTED BOARD DECISIONS ISSUED 
197? SEhe2 WNTUHUNININITN @FOT 
‘e7e seri’ ULL LLL fe oe 1 PG 2 
19798 ee LULL LLL & SS | B20 
1 9eCc our LEE LLL en O97 
'oe! ert ULL LLL S$ 4 | S68 
1882 . oe LLL ee | SO? 
‘oes = eit VE gia Oa? 
'ee« Strat SN) © OR 
'oe5 =r GE See 2°? 
OE =) WU E_ Sed | 295 
'e87 = 4 NN ERS 
2 « 6 8 © 2 4 6 6 2 2 
DECISIONS (UND@EDS) 
Gc cases ZZ} *. ub. aC awd UC Cases 


to employee representation. This total compared with the 
2.03 decisions rendered during fiscal 1986. 
A breakdown of Board decisions follows: 


Unfair labor practice decisions ...................... 785 
Initial (includes those based 


After transfer by Regional 
Directors for initial deci- 


SER cxsecesseviscesscteisnisuneavecneieneniees 22 
After review of Regional Di- 
rector GECciSIONS ...................00 69 


SEINE cececsscccerescesecsessesecsesoseecess 265 
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Other decisions...................:.sccsccscssssscessssesssnseeees 4 
Clarification of bargaining 
NEES cnicsvievetneenensncehgiarecsdenaceenns 4 
Amendment to certification ...... 0 
Union-deauthorization............... 0 
Noncontested Gecisions ..................csscsssceeeseeeseeeeeeseeeeeeeeeees 679 
Unfair labor practice ................. 240 
Representation .............0eeseeeee 435 
GIR cessesesnasesticsennssansissacssesiecnacces 4 


The majority (63 percent) of Board decisions resulted from 
cases contested by the parties as to the facts and/or application 
of the law. (Tables 3A, 3B, and 3C.) 

In fiscal 1987, about 13 percent of all meritorious charges and 
75 percent of all cases in which a hearing was conducted reached 
the five-member Board for decision. (Charts 3A and 3B.) Gener- 
ally, unfair labor practice cases take about 2-1/2 times longer to 
process than representation cases. 


b. Regional Directors 


NLRB Regional Directors issued 1,296 decisions in fiscal 1987, 
compared with 1,359 in 1986. (Chart 13 and Tables 3B and 3C.) 


c. Administrative Law Judges 


With a leveling in case filings alleging unfair labor practices, 
administrative law judges issued 623 decisions and conducted 642 
hearings. (Chart 8 and Table 3A.) 


5. Court Litigation 


a. Appellate Courts 

The National Labor Relations Board is involved in more litiga- 
tion in the United States courts of appeals than any other Federal 
administrative agency. 

In fiscal 1987, 199 cases involving the NLRB were decided by 
the United States courts of appeals compared with 197 in fiscal 
1986. Of these, 87.4 percent were won by NLRB in whole or in 
part compared to 83.8 percent in fiscal 1986; 7.1 percent were re- 
manded entirely compared with 8.1 percent in fiscal 1986; and 
oo percent were entire losses compared to 8.1 percent in fiscal 

86. 


b. The Supreme Court 


In fiscal 1987, the Supreme Court decided two Board cases; 
the Board won one in full and lost one. The Board participated 
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aS amicus in two cases and the Board’s position prevailed in both 
cases. 


c. Contempt Actions 


In fiscal 1987, 117 cases were referred to the contempt section 
for consideration of contempt action. There were 20 contempt 
proceedings instituted. There were 23 contempt adjudications 
awarded in favor of the Board; 2 cases in which the court direct- 
ed compliance without adjudication; 1 case in which the petition 
was withdrawn; and | case in which the Board’s petition was 
denied on the merits. 


d. Miscellaneous Litigation 


There were 35 additional cases involving miscellaneous litiga- 
tion decided by appellate, district, and bankruputcy courts. The 
NLRB’s position was upheld in 31 cases. (Table 21.) 


e. Injunction Activity 
The NLRB sought injunctions pursuant to Sections 10(j) and 
10(1) in 83 seer py ~ filed with the U.S. district courts, compared 
with 65 in fiscal 1986. (Table 20.) Injunctions were granted in 30, 
or 75 percent, of the 40 cases litigated to final order. 


Operations in Fiscal Year 1987 


19 


CHART NO. 14 
CASES CLOSED 


rronee wn 


arm < 


| 37602 BE NSS 1 6306N) 53. 008 
| 37 1 ORME | S06ENN 50, 258 


“7 41544) 14250N 55,704 


| 42047 BEN | 3540NN 55, 587 


| 4 OZONE. 1 1 784NYN 52, 804 


| 3642R ME B679N\ 45, 103 
38041 ME B480N\ 46,521 
| 37783 ME 8573NN 46, 356 
| 33046 ME 8382NN 42,328 
| 33450 Me 8154NN 41,604 
32113 Mn 7574NN 39,687 


5 10 15 20 25 30 35 40 45 50 558 60 


CASES (THOUSANDS) 


BB ic cases NY 2. uD. AC AND UC CASES 


NLRB injunction activity in district courts in 1987: 


Settled 


SEETHER EEE EEE EEE EEE EEE EEE EEE EEE HEHE EEEE CHEE EEE EEE EERE EER EHO R EERE 


or placed on court's inactive lists ..............00.. 00.0 sss 
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C. Decisional Highlights 


In the course of the Board’s administration of the Act during 
the report period, it was required to consider and resolve com- 
plex problems arising from the great variety of factual patterns in 
the many cases reaching it. In some cases, new developments in 
industrial relations, as presented by the factual situation, required 
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the Board’s accommodation of established principles to those de- 
velopments. Chapter II on “NLRB Jurisdiction,” chapter III on 
“NLRB Procedure,” chapter IV on “Representation Proceed- 
ings,” and chapter V on “Unfair Labor Practices” discuss some 
of the more significant decisions of the Board during the report 
period. The following summarizes briefly some of decisions 
establishing or reexamining basic principles in significant areas. 


1. Repudiation of Collective-Bargaining Agreements Under Section 8(f) 


In John Deklewa & Sons,' the Board considered the issue of 
whether a construction industry employer violated Section 
8(a)(5) and (1) of the Act by repudiating its collective-bargaining 
agreement entered into with the uinon under Section 8(f). The 
Board reexamined and rejected the “conversion doctrine,” 
whereby an &(f) relationship/agreement can convert into a 9(a) 
relationship by means other than a Board election or voluntary 
recognition, overruled R. J. Smith,? and modified relevant unit 
scope rules in 8(f) cases. The Board set out new principles de- 
signed to strike a balance between the dual congressional objec- 
tives of promoting and maintaining employee free choice and 
fostering labor stability in the construction industry. In so doing, 
the Board concluded that parties who enter into an 8(f) agree- 
ment will be required to comply with that agreement unless the 
employees vote in a Board-conducted election to reject or 
change their bargaining representative. 


2. Suspension of Disability and Health Insurance Benefits During 
Economic Strike 


In Texaco, Inc.,* the Board overruled its Emerson Electric* co- 
ercive effects theory of violation when it reconsidered, in light of 
its subsequent decision in and judicial review of Conoco, Inc.,® its 
earlier decision® on the issue of whether an employer violated 
Section 8(a)(3) and (1) of the Act by suspending disability and 
health insurance benefits during an economic strike. The Board 
rejected its underlying theory in Emerson, which was based on 
Section 8(a)(1) and the probable coercive effect of an employer’s 
withholding benefits at the commencement of a strike on the ex- 
ercise of employee Section 7 rights. It applied the Great Dane 
test? used by the reviewing courts in Buse and Conoco. 
Under this test, the Board said the initial burden to prove a vio- 
lation is on the General Counsel to show at least some adverse 
effect on employee rights of the benefit denial. This burden can 
be met by showing that the benefit had accrued and that it was 


* 232 NLRB No. 144. 

2 R. J. Smith Construction Co., 191 NLRB 693 (1971). 

* 285 NLKB No. 45 

* Emerson Electric Co., 246 NLRB 1143 (1979). 

* 265 NLRB 819 (1982), enfd. 740 F.2d 811 (10th Cir. 1984) 
* Texaco, Inc., 260 NLRB 1192 (1982). 

” NLRB v. Great Dane Trailers, 388 U.S. 26 (1967) 
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withheld on the apparent basis of a strike. Once the General 
Counsel makes the necessary prima facie showing, the burden 
shifts to the employer to prove a legitimate and substantial busi- 
ness justification for the cessation of benefits, either by proof that 
the collective-bargaining representative has clearly and unmistak- 
ably waived the employees’ statutory right to be free of such dis- 
crimination or coercion or by demonstrating the employer's rea- 
sonably and arguably correct reliance on a nondiscriminatory 
contract interpretation. Further, the Board held that under Great 
Dane, even if the employer proves a business justification, the 
Board may nevertheless find an unfair labor practice if the em- 
ployer's conduct is either inherently destructive of important em- 
ployee rights or motivated by antiunion intent. 


3. Presumption that Striker Replacements Support Union in Same Ratio 
as Strikers 


In Station KKHI,® the Board addressed the respondent’s con- 
tention that it had a good-faith doubt of the union’s continuing 
majority status based on its hiring of permanent replacements for 
its striking employees, strengthened by the fact that two of the 
strikers resigned. The administrative law judge had rejected this 
argument, relying on the presumption that striker replacements 
support the union in the same ratio as the strikers. The Board, 
however, found that there is no warrant for a presumption of 
striker replacement support for an incumbent union and therefore 
declined to maintain or create any presumptions regarding their 
union sentiments. Rather, the Board indicated that in resolving 
this issue it would review the facts of each case, and would re- 
quire some further evidence of union nonsupport before conclud- 
ing that an employer's claim of good-faith doubt of the union’s 
majority status is sufficient to rebut the overall presumption of 
continuing majority status. 


4. Computing Interest on Backpay 


In New Horizons for the Retarded,® the Board agreed with the 
General Counsel that the method of computing interest on back- 
pay, established in Florida Steel Corp.,'° was no longer appre ri- 
ate. The Board adopted the method currently used by the IRS to 
compute interest charged on the underpayment of Federal taxes. 
Under the Tax Reform Act of 1986, the IRS no longer calculates 
interest on tax underpayments based on the adjusted prime rate, 
but rather uses the short-term Federal rate. The Board noted that 
the short-term Federal rate is subject to periodic adjustment and 
is relatively easy to administer. Further, this rate is determined 
quarterly, with the rate for any calendar quarter being the rate 


* 284 NLRB No. 113 
* 283 NLRB No. 181. 
1© 231 NLRB 651 (1977) 
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determined by the Secretary of the Treasury for the first month 
of the previous calendar quarter. 


5. Union Agents 


In Davian Engineering,’' the Board addr. ssed the employer's 
contention that employees who had solicited union authorization 
cards were union agents such that their remarks concerning the 
union’s initiation fee policy were imputed to the union and were 
objectionable conduct under NLRB vy. Savair Mfg. Co.'* Setting 
forth principles intended to encourage unions to clearly explain 
their fee policies so that most Savair objections would be obviat- 
ed, the Board concluded that, absent extraordinary circum- 
stances, employees who solicit authorization cards should be con- 
sidered special agents of the union for the limited purpose of as- 
sessing the impact of statements about union fee waivers or other 

union policies that they make in the course of their so- 
iciting. The Board found that a union may avoid responsibility 
for improper statements by publicizing a lawful fee waiver policy 
in a manner calculated to reach employees before they sign 
cards. 


D. Financial Statement 


The obligations and expenditures of the National Labor Rela- 
tions Board for the fiscal year ended September 30, 1987, are as 
follows: 


Personnel Compensation 9 ..0..0........cccccceeeeeeeeeeeeeeeees $ 89,335,713 
PBTES DOTTED crcscscssocsssetescscessccnsscnsscnecsesecnsscscvesnees 12,072,119 
Benefits for former personnel ....................00000eeeeees 12,316 
Travel and transportation of persons................0.0008 3,335,855 
REISE GE GRID ccccecsintccsensesecssesnecscscorsnesiecenns 280,994 
Rent, communications, and utilities ..................00008 17,760,428 
PURGING GRE TOPTODUCUGR...0..000000ccccccccccccceccvsccsocsccscces 566,138 
SURE GE UEIED sccccccssczessetessnesscnssccetescnsscncsesccssassecssensees 4,137,405 
IED GIG GGIRIIID cessccesscscsecsccnensinstsnreccsetenseseseteees 1,533,407 
BIE sscisinsssasonssinnionnesosntsicinnsintnsnensenntnenetenniesatonnins 1,817,625 
Insurance claims and indemmnities...................0000008 165,806 

Total obligations and expenditures................ $131,017,806 


'' 283 NLRB No. 124. 
2414 U.S. 270 (1973). 
'® Includes $187,000 for reimbursements. 


I 
NLRB Jurisdiction 


ne eS PEE Gee Se Sat, 00 te Sake saat 
and unfair labor practices, extends to all enter- 

pics whose operations “afer interstate or foreign commerce.’ 
and the courts? have recognized the Board’s 

Testes to ee te nanan of te tered cx ory jurisdiction 
to enterprises whose effect on commerce is, in the Board’s opin- 
ion, substantial—such discretion being subject only to the statuto- 
ry limitation*® that jurisdiction may not be declined where it 
would have been asserted under the Board's self-imposed juris- 


a case, it must first be es- 
tablished that it has legal or statutory jurisdiction; i.e., that the 
business operations involved “affect” senmnenes etihin the mean- 
ing of the Act. It must also appear that the business operations 
meet the Board’s applicable jurisdictional standards.*® 


A. Direct Inflow Standard 


In Arrow Rock Materials,* the Board reaffirmed “that in deter- 
mining whether an employer meets the Board's jurisdictic _ al 
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yh ily —F . is to include nonrecurring 
expenses are not the only items of 
- Aine Wat Side Sonkation Service 


J Se Ce nea ee were eee 
m=) a supplier located out- 
side the State. The ies stipulated that Jaqua’s purchase was a 
nonrecurring ae, Se & eee Se 
noncapital expenditures—valued at approximately $10,000 from 
sources located outside the State. 

The Board majority found that it was to assert jurisdic- 
tion over Jaqua on a direct inflow basis ee calli enelt 
state noncapital expenses and its nonrecurring 
Jaqua exceeded $50,000, oot pears GS one 
Stediction ever to enyloyer on te bum ¢ aa 
jurisdiction over the employer on the basis of the out- 
flow standard set forth in Siemons Mailing Service.* 

Chairman Dotson dissented, stating that he would overrule 
a Se Se as he thought it improper to include 


in the jurisdictional analysis, even 
aula otter tome of iow “A one-time capital expenditure 
does not furnish a reliable indicator of an en ’s effect on 
interstate commerce,” stated the Chairman. He asserted that 
the Board’s use of nonrecurring capital expenditures in determin- 
ing jurisdiction was “an extension of the Board's jurisdiction 


a ee ee 
The Board majority responded that their decision was not “an 


expansion of the Board’s jurisdiction,” but was merely the result 
of the “straightforward ication of Board precedent which 
has been in existence for 23 years and which has with- 
stood court challenge.” 
B. Standard for Social Service Organizations 
In Hispanic Federation for Deve t,* the Board set a discre- 


tionary jurisdictional standard of aS ave aunedl unenns 
for all social service organizations other than those covered by a 


specific standard, such as community health clinics or day care 
centers. The Board, therefore, declined to assert jurisdiction over 
the employer, a Philadelphia agency that counsels and refers 
families with problems and provides technical and consultative 


* 230 NLRB 632 (1977) (emphasis in original). See also Snowshoe Co, 212 NLRB 535 (1974) 


* 122 NLRB #1, 85 (1958). 
* 284 NLRB No. 80 (Members Johansen, Batson, Stephens, and Cracraft: Chairman Dotson concur- 
ning) 
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services related to housing, as the employer recei gross 
annual revenue of $222,463, less than the £250,000 theeshold “The 
Board reversed the pon pa oe 
was covered by the $100,000 annual revenue standard that 


ap- 
ee eee See SR Se See Seen 
In setting the new standard, the Board relied on Census 


within the Board’s jurisdiction about 38 percent of all social serv- 
ice organizations a ee tae Se eee ee ae See & ae 
cent of all ope ~ yy SAD 

Board also -— oe 5 Saoeier dale Eee 
standards it had set for yers in somewhat fields, 


such as the $250,000 for health care institutions other 
than aucune hemes, visiting nurses associations, and related fa- 
cilities and the $250,000 standard for day care centers and resi- 

dential educational and treatment facilities for children. 
Pty pe Bath Bcrmnd Riency See wg jurisdic- 
rebena andrd Chairman Dotson found the $2 3 
set by the Board to be i e 


C. “Church-Operated” Schools 


nig gee pgs wenden de report year in which 
the Board applied the Supreme "s decision in Catholic 
Bishop of Chicago,’ and declined to assert jurisdiction over cer- 
tain educational institutions. In Jewish Day School of Greater 
Washington,'' the Board held that the constitutional concerns ex- 
by the Court regarding the exercise of jurisdiction over 
church-operated schools apply equally to all schvols whose 
Ee ee ee oon oe Poe 2 See 


The employer in Jewish Day School was a private, nonprofit 
corporation created for the purpose of establishing and operating 
Heian nlijects, Religious inotrection wel mandatory at all orude 

subjects. Religious instruction was mandatory at all grade 
ivala, from kindergarten through grade 12, and reli sub- 
jects were taught in accordance with the principles of the Jewish 
faith. The employer’s Judaic studies program, which comprised 


'© NLRB +. Catholic Bishop af Chicago, 440 U §. 490 (1979) 
'? 283 NLRB No. 106 (Chairman Dotson and Members Babson and Stephens; Member Johansen 
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the religious curriculum and accounted for 40 percent of each 
student's school day, provided exposure to the conservative. or- 
thodox, reform, and reconstruction branches of Judaism without 


tion, elementary instruction in basic elements of Jewish history, 
and elementary instruction in the basic skills of Jewish life and 
law. In the upper the teachers i in the Bible, 
Rabbinic literature, language, or Jewish history. 

The employer also indicated that it sought to integrate the reli- 
gious with the secular curriculum, and that it had a policy of re- 
quiring students to attend prayer services in Hebrew eact morn- 
ing, and to observe Jewish dietary and dress restrictior.s. The 
employer's operations were controlled by a 25-member board of 

and a 33-member board of directors, each established 
the corporation’s bylaws. There was no requirement that any 
of these individuals religious office, except that two nonvot- 
ing directors were to hold positions with the United 
Jewish Appeal Foundation. bylaws further established an 
education committee of up to 35 members which “generally shall 
include religious and secular educators who are profcssionally 
trained, and other individuals experienced in education.” 

The Board first reviewed the Supreme Court's decision in 
Catholic Bishop of Chicago, which held thai, because the Board's 
assertion of jurisdiction over church-operated schools raised seri- 
ous constitutional questions, it was necessary to determine 
whether the legislative history of the Act manifested a clearly 
expressed affirmative intention, on the part of the Congress, that 
the Board assert jurisdiction in such cases. Finding that no such 
clear expression of legislative intention existed, the Court de- 
clined to construe the Act in a manner which would, in turn, ne- 
cessitate resolution of the serious constitutional questions which 
an assertion of jurisdiction would otherwise raise. 

The Board next considered whether the Court's reference to 
church-operaied schools in Catholic Bishop should be construed 
strictly, and in rejecting that construction ruled that the Court's 
analysis focused on the school’s religious purpose rather than its 
affiliation, the role of the teacher in effectuating thst purpose, 
and the potential effects of the Board's exercise of jurisdiction. 
Accordingly, the Board construed church-operated schools to be 
Se ee ee ee ee ee 

Buhop Ford Cent propagate a faith and overruled 

Central Catholic Hi High “2 The Board found 

yer met this expanded criterion in view of the 

ht ~ meg apr that there was a substantial suf- 
fusion of religion into the school’s curriculum. 


** 34) NLAB 49 (1979), ent Genid 62) F 2d 818 (2d Cir 1980), cont. denied 49 US 996 (1981) 


these concerns are not controlling absent a school’s operation by 
a religious institution. He found no basis for declining to exercise 


* . * . 
In St ’s College,* the Board declined to assert juris '.- 
tion over a Catholic ing that the school 


In so holding, the Board overruled Barber-Scotia College'*® and 
similar cases to the extent that they held that Catholic Bishop did 
not apply to institutions of higher learning. 


was founded by the Sisters of Mercy of 
received significant financial and adminis- 
support from the Order. The petitioner sought to repre- 
unit of full-time faculty at the college, excluding members 
religious Order. The Acting Regional Director, relying on 
Board's decision in Barber-Scotia, found that the Board was 
luded from asserting jurisdiction because Catholic Bishop 
not apply to colleges. He further found that assertion of ju- 
risdiction would be proper because the college was not church- 


Fy 
i 
find 


. 


RRES45 
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of the level of education provided.” With respect to 
St. Joseph's College, the Board found that it exhibited severzi 
characteristics of a school which is church-operated within the 
of Catholic Bishop. In particular, the Board noted the 


the of Portland had over the col- 
the . 


'* 282 NLRB No ® (Chairman Dotson and Members Johansen and Babson) 
400 US 490 (197%) 
'* 245 NLRB 406 (1979) 
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ideas contrary to the position of the Catholic Church on matters 
of faith and morals. 

Based on these facts, the Board found a significant risk of in- 
fringement on first amendment rights was presented. The Board 
feat member eee 1 promos the chet of he Order 
aculty members agree to promote the objectives of the Order 
because this would necessarily involve the in an unaccept- 


‘ing . 

In Nazareth Regional High School,'® the Board declined to 
assert jurisdiction over a Catholic high school which was operat- 
ed by a predominantly lay board of trustees. 


j 

Ford Central Catholic High School,** which toy art 
which was operated by an independent lay board of trustees was 
not church-operated within the meaning of NLRB ¥. Catholic 

Bishop of Chicago.*® 
Applying its decision in Jewish Day School,’® the Board con- 
cluded lat it could not assert jurisdiction because the school’s 
purpose and function in substantial part are to propagate a reli- 
gious faith.” The Board noted tha the school defined tet in its 
aculty handbook by its “attempt to transmit the teachings of 
Jesus Christ and His Church,” and in its student handbook stated 
that students were “expected to be a sign of the values which 
Jesus taught.” The school’s principal asked applicants for teach- 


ing > 
Teachers of both religion and nonreligion courses were expected 
to impart the values of the Catholic Church to students. Further- 
more, religion classes were mandatory at all grade levels, mass 
was celebrated daily in the school’s chapel, each day a religion 
Ce Se eee © SS Se See, ee ee 

a prayer was read over the public address system. Moreover, the 
physical plant of the school was subject to a right of reverter to 
the diocese, conditioned on the school’s continued operation as a 
Catholic school. 


D. Nonprofit Charity 


In Hanna Boys Center,?° the Board asserted jurisdiction over a 
nonprofit charitable institution founded by two Catholic priests. 


1® 283 NLRB No. 116 (Chairman Dotson and Members Babson and Stephens). 

17 243 NLRB 49 (1979), enf. denied 623 F.2d 818 (2d Cir. 1980), cert. denied 450 U.S. 996 (1981). 
18 440 U.S. 490 (1979). 

** 283 NLRB No. 106. 

#° 284 NLRB No. 121 (Members Johansen and Stephens; Chairman Dotson dissenting). 
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The center provided a therapeutic and residential facility for 
boys from troubled homes. 
Citing Jewish Day School,** the majority fownd Catholic 
under the facts of Hanna. The Board deter 


sais telllins uate Emtteal ts ie elite or enti Gaia af 
the entrants. 

In Hanna, the Board thus determined that the sensitive first 
amendment issues raised in Catholic Bishop were not involved in 
the assertion of jurisdiction over the center. In view of its find- 
ings, the Board found it unnecessary to determine whether 
Hanna Boys Center was a school and whether its and 
function in substantial part were to propagate a religious faith. 
Chairman Dotson, dissenting, stated he would decline to exer- 
cise jurisdiction over nonprofit, charitable institutions unless it 
was demonstrated that the institution had a substantial impact on 
interstate commerce, citing Ming Quong Children’s Center.2* As 
he found no such showing made in Hanna he would not assert 
jurisdiction. He did not pass on the applicability of Catholic 
Bishop to the case at hand. 


E. Government Contractor 


In Dynaelectron Corp.,2* a Board panel asserted jurisdiction 
over an employer who was a government contractor subject to 
the terms o the Service Contract Act of 1965.** The Board, ap- 
plying the test set forth in Res-Care, Inc.*® and Long Stretch 
Youth Home,?* concluded that the employer retained sufficient 
control over “terms and conditions of employment to engage in 

collective bargaining, and that neither the Navy nor 
od t of Labor] exercise[d] any controls that signifi- 
y affect[ed] the employer’s ultimate discretion over wage 

oad benefit levels. 


*! 283 NLRB No. 106. 

*® 210 NLRB 899 (1974). 

** 286 NLRB No. 28 (Chairman Dotson and Members Johansen and Stephens). 
** 41 U.S.C. § 351. 

** 280 NLRB No. 78 (June 24, 1986). 

** 280 NLRB No. 79 (June 24, 1986). 
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yer provided maintenance services on aircraft for 
the US. vy at Meridian, Mississippi. The petitioner sought to 
represent production and maintenance employees yees at Meridian, 
Sar Soon aint lel rat et 
be eet Se FS Se Sante & So Tervere Suateast 
fo pores ted meaningful bargaining over employee wages and 
That statute provides that contractors furnishing serv- 
ices to the Government must abide by minimum wage rates es- 
tablished by the Department of Labor, known as wage determi- 
nations. In addition, under the statute, collectively bargained 
levels are substituted for the wage determinations. 
The Board panel reasoned that the employer's ability to bar- 
gain was not limited in that the employer was not subject to any 
restrictions on maximum wages and benefits and the employer 
determined the levels of compensation for its employees, guided 
only by the minimum standards. 
Accordingly, the Board panel concluded that it would effectu- 
ate the purposes and policies of the Act to assert jurisdiction. 
Thus, the panel reversed the Regional Director, reinstated the 


Il 
NLRB Procedure 


The filing of a charge activates the Board’s processes. The 
ieee Cae Se See Sena, Se Cee Saeaee, 0 
issue a complaint. Section 10(b) of the Act provides, however, 
“{t}hat no complaint shall issue based upon any unfair labor prac- 
tice occurring more than six months prior to the filing of the 


A. 10(b) Period for Filing Charge 


In Castaways Management,' a Board 1 refused to affirm 
violations found by the administrative law judge which were 
based on two dismissed charges that had been reinstated by the 
Regional Director outside the 6-month limitations period of S<c- 
tion 10(b) of the Act. The Board also found that an amendinent 
to a third charge did not relate back to the original charge. Thus, 
ow — was considered to be tim by Section 

A consolidated complaint which issuec © November 28, 1980, 
was based on charges filed in three cases. The charges in two of 
the three cases been dismissed by the Regional tor and 
suede ban tho Ganda denied te Ge Gated Comment Sub- 
sequently, some 10 months following the occurrence of the mis- 
conduct alleged in the later filed charge, the General Counsel 
issued a complaint based in part on the two previously dismissed 
charges. The judge did not find any of the charges included in 
the complaint to be time-barred by Section 10(b) of the Act. 

The Board, citing Ducane Heating Corp.,* found the two previ- 
ously dismissed charges to be time-barred. Ducane Heating held 
that a dismissed charge may not be reinstated outside the 6- 
month limitations period of 10(b) absent special circum- 
stances in which a respondent fraudulently conceals the opera- 
tive facts underlying the violation alleged. The Board noted that 
ee Se Se ee Se Pe eee Gee Geen © 
oral arguments before the judge that evidence of illegal assist- 
ance to one union had been fraudulently concealed by the re- 
spondent, but found that counsel’s bare assertions of fraudulent 


' 285 NLRB No. 121 (Chairman Dotson and Members Johansen and Babson). 
* 273 NLRB 1389 (1985). 
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concealment made in arguments at the hearing without support- 
ing facts or evidence did not warrant an extension of the limita- 
tions period under Ducane. 

The also found that an amendnient to the third charge 
did not support findings of some violatio1s occurring more than 
the filing of the amended charge because they 
me CRS eee: CSS a ee and 


a ae Sales eae « 6 Ae fe Soames © oon 
their collective-bargaining representative. The charge form also 
contained the printed allegation that the charged party had inter- 
fered with, restrained, and coerced employees in the exercise of 
Section 7 rights by “other acts” in addition to those set forth 
elsewhere in the charge. On June 23, 1980, the May 21 charge 
was amended to allege further specific violations of Section 
text), (2), (3), (4), and (5) of the Act through, inter alia, unlaw- 

ful assistance to a different union, unlawful threats, discriminato- 
ry discharges, and an unlawful discharge for giving an affidavit 
to the Board. 

The judge had concluded that the amendment to the original 

charge was sufficiently related to the original charge to moat 
violations occurring back to December 1, 1979. 
Board held that only misconduct in violation of Section ep 
was sufficiently related to the original charge to be encompassed 
by that charge, and that all conduct in violation of other sections 
of the Act which occurred prior to December 23, 1979, the date 
6 months prior to the filing of the amended charge, was barred 
by Section 10(b) of the Act. 

The Board explained that the amended charge itself served as 
a basis for complaint allegations occurring on or after December 
23, 1979, and that the original charge served as a proper basis for 
complaint allegations occurring on or after November 21, 1979, 
the date 6 months prior to its filing. It found, however, that the 
original charge, which alleged specific and general violations of 
Section 8(a)(1) of the Act, supported only 8(a)(1) allegations 
which were included in the amended charge and did not support 
Seana Cee Caeeae Se Ses See Were O88 Geeae- 
ly related to, or encompassed by, the subject matter covered in 
the original charge. Thus, the original charge did not provide a 
basis for finding violations of other sections of the Act unrelated 
ieciuding alle ioeed eoieir diaches benefits back to November 21, 1979, 

ges which occurred between that 
| Bonmuber 23, 1979. Aascetinate, the Board concluded 
that certain violations found by the judge which occurred during 
that time period were barred by Section 10(b) of the Act. 
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In Arvin Industries,* a Board panel held that Section 10(b) did 
not bar allegations that an employer and a union violated Section 
8(a)(3) and (1) and Section 8(b(1)(A) and (2), respectively, by 
maintaining and enforcing provisions in their collective-bargain- 
ing agreement according superseniority to union officials whose 
responsibilities were not directly related to on-the-job grievance 
ee Se a 


mn March 1981 the parties executed an agreement, effective 
March 2, 1981, through March 1, 1984, providing that seniority 
shall be the determinative factor in cases of layoff and recall and, 


The agreement provided that certain union 
holders shall be considered at the top of the seniority list for 
layoff ot etablidhed dar-ahitt p executed a letter of 


employee was transferred to another shift because of the exercise 

of superseniority by a union officeholder. On September 19, 
1983, the aggrieved employee filed a charge alleging the unlaw- 
ful maintenance and enforcement of contractual superseniority 
provisions. 

The majority held that, as to the enforcement allegation, the 
10(b) period commenced in September 1983 when the union of- 
ficeho exercised his superseniority to “bump” the “+ 
employee to another shift. Thus, the charge was timely 

respect. As to the maintenance allegation, the majority held 
that Section 10(b) did not bar an allegation concerning mainte- 
nance of the provision within the 6-month preceding the 
filing of the charge. The majority found that it was not com- 
pelled to dismiss the complaint because of certain precedent of 
the United States Court of Appeals for the Eleventh Circuit 
where this proceeding “arose.” 

As to the application of Section 10(b) to the maintenance alle- 


sf 


iority had clarified the theory of the violation in such a way as 
to obviate any conflict with the adverse precedent of the Elev- 
enth Circuit. Thus, those other cases would provide a basis for 
ing the court to reexamine its own precedent. The majori- 

ty noted further that the venue provisions of the Act are such 
that the Board’s Order in this proceeding was potentially subject 
to review in circuits other than the Eleventh Circuit. They em- 
that the Board operates under a statute that does not 
contemplate that the law of a single circuit would exclusively 


apply in any given case. 


* 285 NLRB No. 102 (Members Johansen and Stephens; Chairman Dotson dissenting). 
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Chairman Dotson, dissenting, stated that dismissal of the com- 
plaint was compelled by the adverse precedent of the Eleventh 
Circuit. Although convinced of the soundness of the Board’s 
vailing precedent with regard to the application of Section 160), 
Chairman Dotson would have abandoned the policy of nonac- 
uiescence in adverse precedent in the circuit court where en- 
orcement or review of the Board’s decision will be sought. 

_In Norris Concrete Materials,* the Board concluded that a Re- 

Director acted properly in reinstating a withdrawn charge 
and complaint outside the 10(b) period. 

The consolidated complaint in the case included allegations en- 

compassed by two unfair labor practice charges. The original 
charge, filed in 1981, alleged that the respondent violated Section 
8(aXa) and (1) of the Act by laying off an employee in 1980 be- 
cause his son had filed charges with the Board. Following the 
issuance of a complaint, the parties in 1982 entered into a non- 
Board settlement agreement under which the employee was rein- 


stated with partial backpay in exc for the withdrawal of 
the pending charge. Regional r subsequently “p- 
proved the employee’s withdrawal request and withdrew 


complaint. One week later, the employee filed a new charge al- 
leging he was constructively dischar shortly after his rein- 
statement because he had filed the 1981 charge. Dosanes the Re- 
Directer found that the terms of the non-Board settlement 

been violated, he revoked his earlier order and reinstated the 
complaint in the earlier case. The consolidated complaint fol- 
lowed. The respondent argued in its answer that the 1981 charge 
was “fully compromised and settled” by the 1982 settlement 

t. 

The administrative law judge found that he was precluded 
from making any unfair labor practice findings with respect to 
the allegations encom by the 1981 charge based on his in- 
terpretation of Winer Motors, 265 NLRB 1457 (1982). Winer held 
that a withdrawn charge may not be reinstated beyond the 
normal 6-month period prescribed in Section 10(b) of the Act. 
The judge determined that the Board did not allow for any ex- 
ceptions in Winer to cover situations where a charge is with- 
drawn as part of a non-Board settlement. However, on the facts, 
the judge determined that the respondent did not enter into its 

t with the employee in good faith. Rather, with an 
intent to frustrate the settlement agreement, the respondent cre- 
ated a new employee classification system and discipline policy 
which resulted in conditions so intolerable that they led to the 
constructive discharge of the employee. 

The Board found that the rule announced in Winer did not ad- 
dress cases involving noncompliance with settlement agreements. 
The Board noted that, in this case, the respondent not only failed 


* 282 NLRB No. 45 (Chairman Dotson and Members Babson and Stephens). 
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a. Saeey, Ve He terme © Se eeitemen eptemen, but dhe 
perpetrated a fraud against the employee and Board by enter- 

into a settlement agreement with which it had no intent to 
. Thus, in addition to creating the new classification and 
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purpose. 
Board held, therefore, that because the Respondent used a 


yn ey gy: mpd nerdy > onpa 
iabili ee en oe eens ob ae Ta 

appropriate despite expiration 0 10(b) 
noting the indispensable role that settlements 
ae ne Se Pee, commanaen Gee fp 

ulently enter into such agreements must not 
ir misconduct. 

Addressing the merits of the 1981 charge, the Board found 
that the respondent violated Section 8(a)(4) and (1) of the Act by 
discharging the employee in 1980, and violated Section 8(a)(1) by 
threatening an employee with an unfavorable job reference in re- 
taliation for filing charges with the Board. 


B. Effect of Settlement Agreement 


In United States Gypsum,® a Board panel, reversing an adminis- 
trative law judge, found that the General Counsel erred in issu- 
ing a complaint which included an unfair labor practice allega- 
tion that was encompassed by the parties’ prior settlement agree- 


The amended consolidated complaint alleged that the employ- 
er ee eee and (1) eh Act by unilateral -~ 
changing unc break periods of its unit employees. 

sel concluded that the employer had fulfilled its bargaining 


cL 
Hn 


ion on this issue and was ore entitled to act as it did 
by instituting the lunch and break period changes. Contrary to 
the judge, the Board concluded that this issue was squarely gov- 
erned by Hollywood Roosevelt Hotel Co.,* and that the General 
Counsel should never have itted this charge to survive. 

> See See mame S00 SESE RES et © austumens 
agreement disposes issues involving ement conduct 
unless prior violations of the Act were wn to the General 
Counsel, not readily discoverable by investigation, or specifically 
reserved from the settlement by the mutual understanding of the 
parties. The Board further held in that case that the mere fact 
aoe eee S Se Se 9 a eens Ie Some step 
not ipso facto establish that the General Counsel was 


* 284 NLRB No. 2 (Chairman Dotson and Members Babson and Stephens). 
* 235 NLRB 1297 (1978). 


pees San wae 2) of the Act by interfering with the admin- 
union by permitting its supervisor Robert Tidwell 
° ie © 6 ae ees oe Se ee ae 
committee, as a trustee on a board that oversees health, welfare, 


t’s two superintendents. He was the general foreman 
over 8 to 10 foremen and exercised supervisory authority over 
about 70 plumbers and steamfitters. Tidwell served as a repre- 
sentative for the union in three different capacities, as mentioned 
above. He also had voting authority in each of these areas affect- 
ing the union’s constitution, the local’s apprenticeship program, 
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local 
The judge found that Tidwell was a supervisor and that the 
t violated the Act by interfering with the administra- 
tion of the union. As part of the recommended remedy, the re- 
spondent was required to direct Tidwell to resign from his union 


posi 
The Board cited Lincoln Technical Institute,* stating that a 
“nonparty discriminatee has no right to file exceptions to a deci- 
sion of an administrative law j that is not excepted to by any 
party.” 256 NLRB at 177. stated that if Tidwell had 
moved to intervene to become a party, “he would have been en- 
titled to notice of the hearing on the complaint, to an opportuni- 
ty to be heard, to notice of the decision, and to the opportunity 


* 284 NLRB No. !41 (Chairman Dotson and Members Johansen and Baheon). 
* 256 NLRB 176 (1981), enfd. sub nom. Giecalone ». NLRB, 682 F.2d 427 (3d Cir. 1982). 


Br 2 | GR HH 
23373 3 ae AT Ee £ He nial 
Hy if get iil 2 rt ry fH ey: ely 

Br eae eer 

sfillliat | slate Hts an 
TESH: ' ae nie &. es Ff : z eliiiin 
atin “aabel etal Hin 
E ke »- g ibs < 4243376 3 iy Stree 
ane) einniatahen alsa 


*© Park-Ohio Industries, 257 NLRB 413 (1981), enfd. 702 F.2d 624 (6th Cir. 1983). 


** 235 NLRB 1397 (1978). 


* 283 NLRB No. 82 (Chairman Dotson and Members Stephens and Cracraft). 
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However, the Board found that ambiguities arising from both 


pening cas. Accordingly, the Board denied the portion ofthe 
motion addressed to the pending unfair labor 
without prejudice to the introduction at the of ovtdanes 
bearing on the intent of the parties in arriving at settlement 
agreement. 
E. Extension of Time to File 
In P & M Cedar Products,'* the Board ruled that any extension 
of time granted to file an answering brief in a applies 
> & Se gee ye Oe t to its decision an ¢x- 
tension will not enlarge the time to file cross-exceptions to an ad- 


a oe ee Se eee 3 Oe am, Se See 
smowerintt betel: Betoce the extended period of time had 

Before the extended period of time had 

expired, the Board received an answering brief from the union. 


In denying the respondent's motion, the Board noted that in its 
Rules and ions the only limitation on the right to file 
cross-exceptions is that the party who wishes to file 

tions may not already have filed exceptions. The Board further 
noted, with respect to extensions of time, that its longstanding 
Pee party lo applicable 0 vest for an extension of time filed 
one party is applicable to all parties, provided. of course, that 
the party ie otherwise eligible to file the document for which the 
extension is sought. Thus, if one party filed a request for an ex- 
tension of time to file an answering brief to another party's ex- 
ceptions, the Board found that any extension of time granted ap- 
plies to all parties without regard to whether the request for an 


'* 282 NLRB No. 108 (Member Johansen concurred in denying the respondent's motion to strike 
the General Counsel's answering bref, but would have granted the motion to strike the General Coun- 


— 
would have been better advised 


s 


This chapter concerns some of the Board's decisions during 
the past fiscal year in which the general rules governing the de- 
termination of bargaining representative were adapted to n wel 
situations or reexar:ined in the light of changed circumstances. 


1, Status of “Employee” 


independent contractors, and supervi- 


4) 
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vants, or anyone employed by his or her parent or spouse, or 
persons employed by a person who is not an employer within the 
definition of Section 2(2). These statutory exclusions have contin- 
ued to require the Board to determine whether the employment 
functions or relations of particular employees preclude their in- 
clusion in a proposed bargaining unit. 

In Anamag,' the Board found that the employer’s “team lead- 
| were not supervisors as defined in Section 2(11) of the Act, 

g “the 1 novel and rather complex conceptual 

a an in which team leaders perform their functions, a 

framework which surely was not contemplated by the drafters of 
the Act over 50 years ago.” 

The employer operated its facility under a Japanese managerial 
philosophy referred to as the “team concept.” Pursuant to this 
aan: Ceigen wore cussenaees fo pertegee & Cer 

with management regarding the everyday operation 

of ti the facility. The employer’s implementation of this philosophy 
resulted in the organization of its production employees into six 
“teams” eenins of “team members” and a “team leader,” a 
rank-and-file employee elected by a majority vote of the team 
members to serve for an indefinite period of time. There were no 
Sy Sens uirements or other limitations on whom the team 
select or remove as team leader, and the employ- 

er had never interfered with a team’s selection of its team leader. 

The Board found that the record supported the Regional Di- 
rector’s findings that the team leaders “du not. . . possess or ex- 
ercise supervisory authority on an independent basis in further- 
ance of management's interest,” and that “[a]ny nominal author- 
ity which [they] may possess by virtue of their elected positions 
is derived the team’s tacit support, which can be withdrawn 
at any time.” 

The Board noted that disciplinary decisions unrelated to at- 
tendance were typically made by team consensus, and that at- 
tendance-related discipline was controlled by a highly structured 
system which virtually eliminated the exercise of discretion by a 
team leader. Team leaders’ assignment and direction of work 
was, as found by the Regional Director, “generally routine and 
based to a large extent on the team’s production requirements.” 
Moreover, the Board found that work assignme™<s usually were 
determined by the team as a group. Similarly, the team partici- 
pated in decisions regarding team members’ performance evalua- 
tions and in the decision-making process regarding overtime as- 


signments. 

The Board therefore concluded that “team leaders’ authority 
sufficient to warrant a of supervisory status is largely pre- 
empted by the decision-making power of the team members 


' 284 NLRB No. 72 (Chairman Dotson and Members Johansen, Babson, Stephens, and Cracraft). 


2. Health Care Employees 


In St. Vincent Hospital,* the Board announced that, during the 
pendency of its rulemaking proceeding on the subject of appro- 
priate bargaining urits in the health care industry,* it would cor- 
tinue to apply “disparity-of-interests” test for making unit de- 
terminations in that industry.* 

The Board acknowledged that its decision to continue to apply 
the disparity-of-interests test might place it in conflict to some 
extent with Electrical Workers IBEW Local 474 v. NLRB,* in 
which the D.C. Circuit denied enforcement of the Board’s deci- 
sion in St. Francis IT. In that case, the court of appeals found that 


amendments, which contained several expressions of Congress’ 
concern that the Board avoid proliferation of health care bar- 

ining units, because Section 9(b) of the Act was not amended 
in 1974, and therefore the Board’s unit certification standards 
were not changed by the amendments. 

The Board explained, however, that it did not view the dispar- 
ity-of-interests standard as mandated » dy 1974 amendments, or 
Soe © presumption that only two units are ap- 
propriate in the th care industry.’ Instead, the Board ex- 
plained, the disparity-of-interests test was adopted in the exercise 
of the Board’s discretion, which had properly been informed by 

’ inclusion of several provisions in the 1974 amendments 


designed to forestall work es in the health care industry, 
as well as by the admonition against unit prolifera- 
tion in that industry. Board also st: that under the dis- 


parity-of-interests test it analyzed the same “community-of-inter- 
ests” factors that are used in making unit determinations in other 
industries, but that it required more in the way of differences be- 
tween the employees in the unit requested and those in an overall 
unit to grant a separate unit in the health care industry than it 


* 285 NLRB No. 64 (Chairman Dotson and Members Johansen, Babson, Stephens, and Cracraft). 

* See the Board's Notice of Proposed Rulemaking, $2 Fed. Reg. 25142 (July 2, 1987). Chairman 
Dotson and Member Johansen, although concurring with the majority in St Vincent Hospital, did not 
consider rulemaking to be an appropriate or effective exercise of the Board's authority in this class of 
decmons. 

* The disparity-of-interests test was set forth in St Francis Hospital, 271 NLRB 948 (1984) (St Fran- 
cis 11). 

* 814 F.2d 697 (D.C. Cir. 1987). 

* Pub. L. 93-360, 88 Stat. 395 (July 26, 1974). 

" See, e.g., Southern Maryland Hospital, 274 NLRB 1470 (1985) (separate unit of technical employees 
found appropnate) 
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would require elsewhere. The Board thus explained that it had 
not abandoned the traditional community-of-interests standard in 
formulating the disparity-of-interests test, but had merely modi- 
fied the former standard, in the exercise of its discretion, to give 
effect to the congressional admonition against health care unit 


Applying the disparity-of-interests standard to the facts of the 
case, the Board found that there did not exist “sharper than usual 
differences” between registered nurses and other professional em- 
ployees of the hospital. Accordingly, the Board held that a sepa- 
rate unit of regi nurses did not constitute an appropriate 
unit, and that smallest appropriate unit was one consisting of 

the hospital’s professional employees. ® 

In Manor Healthcare Corp.,* the Board reaffirmed its tradition- 
al view that, despite congressional admonitions to prevent prolif- 
eration of bargaining units in the health care industry, there is a 

presumption that single-facility units are appropriate in 
this industry. Here, the union sought a unit encompassing essen- 
ially all nonprofessional employees at one of the employer's 
Baltimore-area convalescent homes. The employer con- 
tended that the smallest appropriate unit included employees em- 
ployed at all three of its Baltimore-area convalescent homes, 
even though the other two were 10 and 13 miles distant, respec- 
tively, from the single facility sought. 

The U.S. Courts of Appeals for the Second and Tenth Circuits 
had previously rejected the 3oard’s application of the single-fa- 
cility presumption in this industry.'° The courts had held that 
the Board erred in concluding that the congressional intent re- 
ee Sere, eS Se 50 EO One oe 6 

care unit’s geographical scope. In reaffirming the validity 
of its traditional rebuttable presumption, the Board acknowl- 
edged the overbreadth of its previous pronouncement, and decid- 
ed that considerations of ee were properly to be 
considered along with other factors in a party’s rebuttal of the 
a of single-facility appropriateness. The Board rea- 
soned, ever, that the congressional concern over prolifera- 
tion was directed primarily at the question of multiple bargaining 
units within a single facility and did not generally ou the 
Board’s long-held and court-approved principle of single-facility 
ST as applied in a number of industries. In its 

> ing about the health care industry made it unique with 
respect to likelihood of the of work stoppages or 
Board foresaw, if anything, a greater risk of an areawide disrup- 


® See, ¢.g., North Arundel Hospital Assn., 279 NLRB 311 (1986). 

* 285 NLRB No. 31 (Chairman Dotson and Members Johansen, Babson, Stephens, and Cracraft). 

*© Long Island Jewish-Hillside Medical Center v. NLRB, 685 F.2d 29 (2d Cir. 1982), Prebyterian/St 
Luke’ Medical Center ». NLRB, 653 F.2d 190 (10th Cir. 1981). 
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tion of the delivery of health care services if the bargaining unit 
were broader. 

Based on the facts ted in this case, including the geo- 
gaithieds tenipelan &f tn teal, tee cial baandaaik of 
employees and patients between facilities, the lack of functional 
integration, and the autonomous day-to-day administration of 
labor matters at each facility, the Board found that the presump- 
tion of single-facility appropriateness had not been rebutted. 


3. Hotel Engineering Unit 


In Omni International Hotel,‘ the Board held that the peti- 
tioned-for unit of the hotel’s engineering department employees 
was an appropriate unit for bargaining. 

The majority of Members Babson, Stephens, and Cracraft 
found that the record contained “no compelling facts which 
wees Sanene 9 Snes ome, Se ees Cpererene Ces sees 
include all employees of the hotel.” Noting it was “beyond 
peradventure that the Act allows a union to petition for an ap- 
propriate unit,” the majority concluded that the unit sought was 
appropriate, relying on the engineering department employees’ 
separate supervision and unique skills; the absence of permanent 
or temporary interchange between ineering department em- 
ployees and other hotel employees; the prevailing areawide pat- 


tern of bargaining, which revealed engineering depart- 
ment units at “virtually all” major Detroit metropolitan area 


hotels; and the fact that engineering t employees 
earned the highest hourly wage among the hotel’s nonsuperviso- 
ry employees. 


Dotson and Member Johansen, dissenting, believed 
that the petitioned-for unit did not constitute a separate appropri- 
ate bargaining unit. They noted that the ineering department 
employees did not constitute a craft unit, frequent day-to- 
day contact with other hotel employees, and, although having 
separate immediate supervision, were jointly supervised at a 
higher level with employees in six other job classifications. The 
dissent further noted that all hotel employees were paid on an 
hourly basis, enjoyed the same fringe benefits, and were subject 
to the same work rules and personnel policies. 


4. Auto Service Technicians 


In Dodge City of Wauwatosa,'* the Board considered the ap- 
propriateness of a unit limited to the employer’s service techni- 
cians (mechanics) at its automobile dealership. In so doing, the 
Board found that the petitioned-for employees constituted a craft 


1! 283 NLRB No. 73 (Members Babson, Stephens, and Cracraft; Chairman Dotson and Member 
Johansen dissenting) 
'® 282 NLRB No. 71 (Chairman Dotson and Members Babson and Stephens; Member Johansen 


concurring). 
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unit which could be represented in a separate collective-bargain 
ing unit. 

The Board found that the employer’s mechanics were “a dis- 
tinct and homogeneous group of highly trained and skilled crafts- 


munity-of-interests principles, but he did not rely on a 
ing that the auto shop constituted a “craft unit.” He found 
that employees possessed a distinct community of interests 
OS ere Se Cee eee eee See Ser 
worked in a separate location, and they enjoyed limited w 
other departments. 


B. Merger of Units 


Se Saar Oe Se Sane Bae ee Eres 8 0 cattee oF en 
lective-bargaining contracts since 1974. In September 1984, the 
union was certified as the collective-bargaining representative for 
a unit of of the employer’s commercial employees. By prior 
agreement the employer and the union, the parties’ 1983 


*® See Taylor Bros, 230 NLRB 861 (1977), International Harvester Co., 119 NLBB 1799 (1958). See 
also Mallinckrodt Chemical Works, 162 NLRB 387 (1966), E 1 du Pont & Co., 162 NLRB 413 (1966). 

** 136 NLRB 1398 (1962). 

** 282 NLRB No. 71, slip op. at 5 fn. 6. 

*© 283 NLRB No. 179 (Members Johansen and Babson, Chairman Dotson dissenting). 
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contract was then amended by letter to include these employees 
in the overall commercial workers unit. 

une Se ee. ok doa oe request- 

© Cepneees Goenen 0 wae Seed to Re ae t-em- 

ployee unit organized in September Regional 
dismissed the on on the, grounds tat the merger ofthe tw 
units or unit mapeongee> at pears 
rg Ah Dy mg hy bo 
Se aie taseiae, Tie Onur Ente pede tee 


The situation in Wisconsin Bell, the Chairman 
“clear! illustrates the inherent unfairness of the employ- 
ces’ fate in the hands of the Pa on 
the Union.” Chairman asserted, citing his and 
M Dennis’ dissent in Gibbs & Cox, the only proper course 
of action was to require that any unit approved for purposes of 
selecting a bargaining representative remain appropriate when 
the time came to reject or change that bargaining erat de Ranioua 
Accordingly, the would have reversed 
Divector’s Gemional of the petition and ordered an election to be 


held in the -for unit. 
In Machine & Engineering,'* a Board majority held that 
~ 8 a psd, 1m Apdinann otha cate memmael 
ed w two groups were mer. 
the sm tages comseliana te epuninan woh Oat egurest 


» ody RR By. p Raper Weng eS 


eee Lat demeell Glasus Oe eibenmel tees oe 
stituted a majority of the work force, and the employees used the 
one bag h | Nip apledpd pads ony the same su- 


concerning rep- 

smeition tetas cadens eh tr meiow of Re- 
gional Director’s dismissal of the RM petition. 

Chairman Dotson, in dissent, believed that the represented 

group was not sufficiently t to remove a question 

concerning representation. Chairman would have applied 


'* 280 NLRB 953 (1986) 
‘© 282 NLRB No 172 (Members Johansen and Stephens, Chairman Dotson dissenting) 
** 281 NLRB No. 173 (Oct. 21, 1986). 
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the same standard as the Board requires when two groups of rep- 
resented employers are merged, citing Martin Marietta Chemi- 
cals.*° Chairman Dotson would have, therefore, ordered an elec- 
tion. 


C. Unit Clarification 


In Batesville Casket Co.,* the Board considered the question 
of whether the existing single unit of employees of Batesville 
Sedat Gomanes, fac. und Witham Connens, feo. should be 
clarified to constitute two separate units. In so doing, the Board 
found that the Regional Director had properly applied the prin- 
ciples set forth in Rock-Tenn Co.** to the facts of the instant 
case, and it affirmed the Regional Director’s dismissal of the peti- 
tion. 

In Rock-Tenn, the Board clarified the existing multiplant unit 
to constitute two separate single-plant units when recent, substan- 
tial changes in the organizational structure and operations of the 
two plants had occurred which negated any community of inter- 
ests that may have existed previously among employees of the 
two plants. Thus, in that case the Board found that “compelling 
circumstances” existed for disregarding the bargaining history on 
a two-plant basis, and that the historical unit no con- 
formed reasonably well io the normal standards of appropriate- 
ness.** In the instant case, the Board found that the only signifi- 
cant operational changes involving the existing unit occurred 
nearly 30 years ago, and that the creation of separate 
or human resources departments occurred over 10 years ago. 
Further, the Board found that the same employees » wget to 
perform the same functions in the same locations 
fmmediate supervision, and tal the changes have ad no prac 
cal effect at all on several significant areas of personnel policy or 
labor relations because the parent company (Hillenbrand Indus- 
tries) remained directly involved with hiring, grievances and ar- 
bitration, and the actual negotiation and execution of all collec- 
tive-bargaining agreements. 

The Board concluded that although the two companies func- 
tioned separately and autonomously in many respects, there con- 
tinued to exist a high degree of commonality due to the relation- 
ship of the parent company to its subsidiaries and the long histo- 
ry of bargaining as a combined unit; and, unlike Rock-Tenn, there 
had been no recent, significant changes in the companies’ oper- 
ations. The Board also noted that at no time before the instant 


*° 270 NLRB 821 (1984). 
*! 283 NLRB No. 118 (Members Johansen, Babson, Stephens, and Cracraft; Chairman Dotson dis- 


senting). 
** 274 NLRB 772 (1985). 
** Id. at 773. 


Chairman Dotson, dissenting, would have clarified the two- 
plant unit to constitute two separate units, as he found it clear 
that the historical (combined) unit was no longer 
nen metenres cones Re Seles’ well saaceres. oreovez, 
=» "eee 5 Sees Ss Oe changes which occurred in this 
case were not recent, as these changes did take place and they 
had negated the community of interests which once existed be- 
tween the employees of the company, and had rendered a com- 


bined unit i iate for the purposes of meaningful and ef- 
fective collective bargaining. 
he © ce Rn ag ne cance Sas. sap ny Ke 
ition to clarify the = oy Apes eatiname autenite % i 


ton Boulevard facility wehouse. In aking this Seteraian 


empaven: comet ted an yA pb Brighton unit 
er ts Test ceokd dolce to 0s etinnter'e ts applying 
the collective-bargaining agreement to the Aurora employees. 


The Colorado division of the employer, a wholesale distributor 
of grocery and household products to retail stores in that State, 
en © Seetee ey See @ Se See 

merchandise warehouse in Aurora. Gro- 

cery and general merc merchandise items had historically been stocked 

ot the Bblahton wesehouss, but tho general meschandies oper- 
ation had been virtually eliminated when the employer purchased 
this warehouse in 1982. The union had represented the employ- 
ces at this latter warehouse since 1940, and after the purchase the 


it initially eed merchandise orders from its 
Nebraska facility, the employer later decided to establish 
a general merchandise within the Colorado division be- 


cause of inconsistent late deliveries from the Nebraska facili- 
ty. It then opened the Aurora warehouse, which was located ap- 
primate 10 mis fom the Brighton warehouse, but i id no 
any Brighton unit employees to staff the facility. The em- 
ployer also refused to apply the existing collective-bar 
it to the employees at the new facility. After the union 
filed a the arbitrator sustained the union’s position and 
eal eo ents ployer to apply the collective-bargaining agree- 
ment to the Aurora warehouse. Although the employer initially 
complied with the arbitrators award and, transferred sever 
Brighton unit employees to the Aurora warehouse, it then decid 


®¢ 283 NLRB No. 24 (Chairman Dotson and Members Babson and Stephens). 


penyer Betas Dee Semen’ 0 Gites © Meno te caer 
an existing unit. Consequently, the Board decided that the arbi- 


The Board also rejected the union’s argument that the employ- 
ees at the Aurora warehouse constituted an accretion to the ex- 
isting Brighton unit. Pursuant to Safeway Stores,** the Board 
finds a valid accretion “only when the additional yees have 
little or no separate group identity . . . and when additional 
ee Se S Oe community of interest with 

sued tas Ue dace eaplap Geeel tach 0 wadin exe 
Aurora employees shared such a requisite com- 


tween the Brighton unit driver and the Aurora warehouse em- 
See oe Meberically handled aenstal enoncteadio’ ead te 
ployees had y handled general merchandise; and the 
close proximity of the two facilities. Although acknowledging 
that these factors arguably weighed in favor of an accretion, the 
Board found that other factors were neutral or in the 
other direction. Following its earlier decision in Towne Ford 
Sales,*7 the Board concluded that two other factors—degree of 
employee interchange and common —strongly militat- 
ed against a finding of accretion. Board found that the 
record revealed a total lack of interchange of employees between 
Se Se Se eee Dee Sere ee 
yer had complied with the arbitration award, and the absence 
of common day-to-day supervision between the two facilities. 
Accordingly, it concluded that the Aurora employees did not 
es & Se Se ee See ee ae 
oo en SS Se agreed to 
include the Aurora employees in the Brighton ot ler ae a 
terms of the collective-bargaining agreement, the Board granted 
the petition to clarify the unit. 


** 230 NLRB 576 (1977). 
** 256 NLRB 918 (1981). 
** 270 NLRB 311 (1984). 
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Newspaper Employees” (ONE 
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D. Amendment of Certification 


In Hammond Publishers,** a Board panel affirmed the 


al Director’s amendment of certification 
“Hammond Unit of the Chicago 


representative of a unit of the employer’s em- 


a of Seen a roe 


ee i at 
dill ul rea 


“S ef de enplayerh emplenaen, Footing teldee of 


90 of the 


he 


NE’s 


ae 


to due process, the Board found that ONE’s 
of election notices approximately 2-1/2 
the election, together with the opportunity for dis- 
** 286 NLRB No 6 (Members Babson and Stephens, Member Johansen concurnng) 


Bre 


il 


, 
union either in itself or through the former's loss of its autonomy 
created a substantially different entity. It found that despite the 

in 


tures continued to rest with the unit membership either directly 
or indirectly their own elected officials and where 


Seen Sa & Oe Ose provides that when a 7 
—. ee 5 ound to exist pursuant to the filing of a 
petition, Board shall resolve it a secret-ballot elec- 


© ee eS ee ee eee 
participating ve an opportunity to register a 

and ice in the selection of a ining repre- 
sentative. Any party to an election who believes the stand- 
ards have not been met may file timely objections to the election 
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** See Gulf States Paper Corp.. 219 NLAB 806 (1975), Web! Clipper Comp.. 195 NLRB 634 (1972), 


Pacific Tile Co, 137 NLRB 1958 (1962) 
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COharrman Dotson and Member Johansen Rebeon and Stephens) 


employees did not vote The snowstorm the Board concluded did coustitute 
cercumstance’ which would require 8 rerun election 
16 (Member Johansen Babson anc Stephens Charrman Dotson die wing) 


number 
unusual 
NLRB No 


19% NLRB | (1971), Gold & Baker, 54 NLEB 869 (1944) 


the Board distinguished V1 P Limousine, 274 NLRB 64) (1985), relied on by the 
, because in thet case « inch snowstorm cocurred during the polling period and « 


os 
oa 
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signed a stipulation specifying that the election would be held on 
the date in question. The Board also rejected the employer’s as- 
sertion that the low voter turnout warranted setting aside the 


training sessions, but subsequently si a stipulation ifyi 

a different date. The tally of for the rerun election 
showed that, of approximately 417 eligible voters, 47 cast ballots 
rh SRS 50 Ogu the petitioner. where six challenged 


The Board majority found that, although the employer con- 
tended the election date made it inconvenient and difficult for 
ceaeeyess & vet, S Stages 20 ase Cot Re castes ee pe. 
vented employees from voting. Although the majority observed 
that ensuring maximum voter participation is desirable, it held: 

But where the election mae gene enend poreunss tp ie partes’ 
stipulation, however reluctant, and it does not appear the 
election arrangements were such that employees were prevent- 
ed from voting, we see no basis for permitting the unsuccessful 
party to attack the election on the basis of a condition to 
which it stipulated. 

The majority found that entertaining postelection proceedings 
on whether stipulated election conditions would ensure maximum 
voter participation would not serve the interests of “some degree 
of finality to the results of an election,” mate Boned Versail 
Mfg.*° The majority concluded that the Regi i r prop- 
erly relied on the parties’ stipulation to find that the election 
schedule “provided voters with notice and an opportunity to 
vote.” 

The majority also held that the low voter participation in the 
election did not invalidate the election results. The majority 
quoted Lemco Construction*' for the proposition that the 
“abandon[ed] any analysis dependent on a numerical test to de- 
termine the validity of a representation election.” 

Chairman Dotson, dissenting, would have found that the Re- 
gional Director's refusal to schedule the election on the same day 
as a mandatory training session unreasonably denied employees 
“their single best opportunity to vote.” He stated that the special 
circumstance of employees coming together only at tie training 
sessions clearly warranted special provisions in scheduling the 
election to ensure maximum voter participation. The Chairman 
also would have found that the employer's reluctart acquies- 


*° 212 NLRB 592, 593 (1974). 
*' 283 NLRB No. 68 


on its facts, taking an ad hoc 

rather than a per se approach to a resolution of the issues. 
is permissible under the Act. However, the 
Board may inv the result of a representation election if the 
tactics by a y tend to exert a coercive 
impact. In other the employer or the union may attempt 


During an election {pou 53; 

uct in an attempt to influence the 

votes of the employees. In some election the parties 

threaten the employees with reprisals, cajo Pn on 
promise of benefits, or solicit their 

ee Se oe eS ee ere 


_ The Bowrd evaluates the * permiseibility of electioneering tactics, 

including threats, in terms of whether the conduct tended to pre- 
vent free employee expression. 

In Cal-Western Transport,** the Board decided on its own 
motion to reconsider its earlier decision in this proceeding (279 
NLRB No. 115 (May 9, 1986) (not reported in Board volumes)), 

the distinction between 


and abandoned previously wn 
“major” and “minor” supervisors with respect to evaluating the 
coercive impact of i conduct. 


prounion supervisory 
Cal-Western Transport involved an individual named Kuyper, 
who was working as a dispatcher for the employer. Kuyper was 
invoived with the union's initial or drive and solicited 
employees to sign authorization . An election was held on 


** 283 NLRB No. 66 (Chairman Dotson and Members Babson cad Stephens). 
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elt ppt fr seiaar objection had been proper- 
overruled, and that the issuance of the Certification of Repre- 
ve was appropriate. 

In Duralam, Inc.,** a panel y overruled the employer's 
objection involvi ‘ Gacie of dalenst onde ts union supporters 
that were mostly at specific individuals, were not re- 
peated by the union supporters who initially uttered them, were 
disseminated within the unit but were not repeated at or near the 
Sie S Sp Soe, Wate aetny Seutemnene, and were not ac- 


nue 


by 

statement to Mischler that the latter would get his “nose nipped” 
if he did not vote for the union was withdrawn. The Board fur- 
ther found that Burr’s statement advocating violence, made at a 
union was neutralized by the admonition of the union 


i rough 
went on at the plant. Regardi Secours somett to Uherwand 


torcycle reference. Finally, the Board found that Mohnen’s com- 
ment to Kwiatkowski that “we will take care of you” or “we 


union winning the election by a vote of 24 to 21. Al 
SS SS OR Ss Ses Seenene One one Seenes OW 
was countered by a union agent, he found that in all other 

unit employees. erring to atmosphere 

threats of physical harm that the campaign, Chair- 
man Dotson concluded, “To permit this election to stand is to 
"s statutory duty to establish normative stand- 
ards which discourage violence in the labor relations context.” 


G. Agency Status of Card Solicitors 


In Davian Engineering,** the Board held that “in the absence 
of i i employees who solici it authoriza- 


the agency status of authorization card solicitors was a “trou- 
8 es ee ge See ae Oe OOD Ny See 
presented to the ” 

Applying its new standard, the Board determined that four 
employees who solicited authorization cards were special agents 
of the union. As all four had made i fee-waiver state- 
ments, their statements were imputable to union. The state- 
ments therefore tainted the outcome of the election, requiring a 
second election. 


** 280 NLRB 593 (1986) 

** 774 NLRB 335 (1985) 

** 283 NLRB No 124 (Chairman Dotson and Members Johansen, Babson, and Stephens) 
*" 265 NLRB No. 66 (Dec. 6, 1982) (not reported in Board volumes). 

** 262 NLRB 850 (1982). 


rights. This section treats only decisions involving activities 
which constitute such independent violations of Section 8(a)(1). 
1. Forms of Employee Activity Protected 


The forms that protected concerted activity may take are nu- 
merous. The following cases decided by the Board during the 
Se ey 

examined. 


' Violations of these types are discussed in subsequent secuons of this chapter 


z 


Pifty-Second Ansual Report of the National Labor Relations Board 


a. Concerted Nature of Activity 
In Salisbury Hotel,* a Board panel under a somewhat 
ee ee ee ee aac & Sewtull => 
a “ 
ing Cheryl Resnick. judge found ’s : 
was terminated because she concertedly to fellow 


gality of that change, which was a continuation of the - 


ees’ concerted complaint, and because the employer mi y 
believed she had engaged in union activity. 
The Board concluded that Resnick’s activities were concerted 


" in with or on the authority of other and 
not y by and on behalf of the employee _ - 
oo ghd gy ty bag h wt aes Romie 
new among ves 
the complaint directly to tA also 
that Resnick’s call to the t of Labor constituted 
concerted acti as the call ically grew out of the loy- 
ees’ concerted efforts and [was] ore a ‘contianstion’ of that 
concerted activity.”’® 


Dotson, concurring, di with the majority's 
finding that Resnick’s call to the Labor t constituted 
i the record failed to establish 


that Resnick’s call was engaged in with or on the ity of 
other employees. The Chairman warned that the majority's - 
ing of concerted activity based on a logical continuation of earli- 
er concerted activity effectively resurrected the Alleluia* pre- 
concerted. 

In Every Woman's Place," a Board panel adopted the adminis- 
trative law judge's finding that an employee was in pro- 
tected concerted activity when she telephoned the t 
of Labor and the employer violated Section 8(a\(1) by laying her 
off for her actions. 


ees. po on oe Sn re- 
garding holiday compensatory time tried on oc- 
casions to obtain information about this policy. The program di- 


* 283 NLRB No 101 (Members Johansen and Stephens, Chairman Dotson concurring) 
* Meyers Industries, 281 NLRB No. 118 (Sept. 30, 1986). 
* Meyers industries, 268 NLRB 493, 747 (1984) (Meyers 1), remanded wh nom. Prill » NLRB, 755 
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* 283 NLRB No 123 (Members Johansen and Cracraft, Member Stephens dissenting in part) 
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"Tlosher Gaphees, Seen © pert that Martin's ac- 
tivities aimed at securing contractual for the powder-line 
er, concluded the employer would have reduced the 
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Inserboro Contractor, 157 NLRB 1295 (1966), en 388 F.2d 495 (24 Cir. 1967) 
No. 67 (Members Johansen and Babson, Chairman Dotson dissenting) 
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identified 
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** 28] NLRB No ./2 (Members Johansen and Babson, Chaurman Dotsen concurring) 
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Chairman Dotson concurred in the result “only on the basis 
that, in the context of the stipulated facts, the statement that em- 
ployees" ‘can expect to be subpoenaed as a witness in a federal 

’ can reasonably be construed as a statement of an in- 
tention on the part of the Employer to involve employees in the 
inconvenience of ‘a federal proceeding’ without lawful and 
PRDes eaten op satenasen Sir Chaats 6 ed Se abted Cat Gis 
was particularly true in view of the fact that the identity of card 
signers is not revealed as a result of legal processes in the usual 
course of representation proceedings, but that “[aJs a practical 
ssotter Guialiwess enunet diem enads with the axsusanee (eat thelr 
identities will not be disclosed.” 


3. Employee Access 


In Fairmont Hotel,** the Board addressed conflicts between 
er Section 7 rights and their employer’s property rights. 
The Board first reviewed the Supreme Court's decisions in 
NLRB v. Babcock & Wilcox Co.,** Hudgens v. NLRB,?* and 
Sears, Roebuck & Co. v. San Diego County Council of Carpenters?® 
and its own decision in Giant Food Markets.** The Board then 
found that in cases posing a conflict between Section 7 rights and 
property rights, the Board’s first task is “to w the relative 
strength of each party's claim.” The Board stated that 
after conducting such a weighing: 
If the property owner’s claim is a strong one, while the Sec- 
tion 7 right at issue is clearly a less compelling one, the prop- 
erty right will prevail. If the property claim is a tenuous one, 
and the Section 7 right is clearly more compelling, then the 
Section 7 right will prevail. Only in those cases where the re- 
spective claims are relatively equal in strength will effective al- 
ternative means of communication become Geterminative. 


The Board further enumerated factors that might affect the 
relative strength or weakness of an asserted property right or an 
asserted Section 7 right. Ee ee 
store surrounded by its own parking lot provided exclusively for 
the convenience of customers 1 have a significantly more 
compelling property right claim” than will “the owner of a large 

mall who allows the general public to utilize his prop- 
erty without substantial limitation.” 

As to Section 7 rights, the Board observed that “organizational 
rights and the right to engage in primary economic activity at 
the situs of a dispute may be viewed as more compelling than 


** 282 NLRB No. 27 (Chairman Dotson and Members Johansen and Babson, Member Stephens 


concurring) 

** 351 U.S. 105 (1956) 
** 424 U.S. 997 (1976) 
** 436 US. 180 (1978) 
** 241 NLKB 727 (1979) 
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serting a substantial private property interest. 

The Board found that the Section 7 right asserted by the union 
was of more limited significance. It noted that, while protected, 
area-standards activity + a vital link to the employees located 
on the targeted employer’s property and that this was particular- 
ly true in this case, as the handbilling was not carried out at the 
property of the employer with which the union had the area- 
standards di 


[T]he Union's activity here was carried out at the property of 
an employer with which the Union had no primary dispute, 


the employees of Bakers of Paris. 


The Board concluded that, as the property rights asserted by 
Fairmont far outweighed the Section 7 rights asserted by the 
union, Fairmont did not violate the Act by excluding the hand- 
billers from its property. Because the rights asserted by Fairmont 
and the union were not relatively equal, the Board found it un- 
necessary to consider the availability of reasonable alternative 
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means by which the union could have communicated its message 
to its intended audience. — 
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tering or remaining on hospital premises during off-duty hours 
and requiring them to report for and leave duty within 5 minutes 
of their scheduled worktime. Several employees who were not 
scheduled to work or who arrived 20 minutes before starting 
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areas of its premises, yer provides 


adequate business justification. ore, respondent's 
rule was invalid, unless it could show legitimate business consid- 


security but had failed to provide an ade- 

= factual basis for the assertion, e.g., the parties’ stipulation 
id not sh<w that patients frequented the outside nonwork areas. 
Therefore, the Board majority concluded that the respondent 
violated “-sction 8(a)(1) by maintaining the rule and by issuing 
written warnings for distributing union literature in outside non- 
work areas when the distributors were wot scheduled ito work. 


An employes may not deny oe een entry to out- 
Thereft 


** 265 NLRB No. 136 (Memt ers Johansen and Stephens, Chairman Dostson dissenting) 


Chairman Dotson dissented. He reasoned that an off-duty em- 
ployee is not on the same footing as an who is lawfully 
on the premises while working. He that the right of the 
off-duty ye reenter the premises must be ‘weighed 


that no alternative means of communication 
which the General Counsel failed to show 
4. Discharge of Supervisor 
In Pontiac ic Hospital,*® the Board found that an em- 
did not vi Section 8(a)(1) by discharging a supervisor 


her failure to support management action amounting to an 


: 
1 


employer asks a supervisor to commit an unfair labor 
practice, the supervisor is forced to choose between violati 
the law or disobeying the employer's request—a choice whi 
could lead to discipline or discharge. Consequently, in such sit- 
uations an employer is able to pressure a supervisor into violat- 
ing the law on its behalf. On the other hand, when a supervi- 


** 284 NLRB No. $1 (Chairman Dotson and Members Johansen and Stephens). 
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from ici ee oe ee eon 
the Board found that her did not violate the Act. 
me Send @ Seen,” Se Sraad Dae Cat Go Maiage of 
supervisor for to assign employees to work with unsafe 
equipment did not vi Section 8(4)3) and (1) 
A supervisor at the yer’s plant became aware that one of 


this coincidental effect is insufficient to warrant an exception to 
the general statu provision excluding from the 
Act’s protection.” Board noted that al Parker-Robb 
set forth limited i under which the discharge of a su- 


exceptions 
pervisor may violate the Act, the facts in this case not fall 
within the scope of any of the recognized exceptions. 
5. Exclusion of Represented Employees from ESOP 


In Handleman Co.,** a Board panel on a stipulated record dis- 
missed a complaint that Handleman’s employee stock ownership 


*° 284 NLRB No. 106 (Chairman Dotson and Member Babson; Member Johansen concurring and 
dissenting in part) 

*' «© oat ts « front-end loading machine operated by « set of forks or with a bucket. 

** 18) NLRB No. 65 (Members Johansen, Babson, and Stephens). 
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The employee stock ownership plan defined a covered em- 
ployee as one who: “Is not covered by a collective bargaining 
entered into by the Company unless such 


agreement 
reference to the Plan, provides for under 
the Pl * The panel found, contrary to the General Counsel's 


was subject to negotiations, a critical distinction. The panel 


The Respondent's plan does not cut off the benefit prior to ne- 
gotiations, but contemplates the continuation of the benefits 


ued coverage or not. 
The panel found the plan distinguishable from automati- 


a Bo ay Fp ell na pay TD sey pie 
were members of a unit,** or were 


lawful in Sarah Neuman 
(1984) (excluding “any person who is covered under a collective 
bargaining agreement . . . unless the collective bargaining agree- 
ment provides for the inclusion of such person under the plan”), 
and Rangaire Corp., 157 NLRB 682, 683-684 (1966) (excluding 
“any person covered by a collective bargaining agreement en- 
tered into with the employer, which agreement does not provide 
for coverage of such nerson by this plan”). 


B. Employer Discrimination Against Employees 


Section &(a)(3) prohibits an employer from discriminating 
against employees “in regard to hire or tenure of employment or 
any other term or condition of employment” for the purpose of 
encouraging or discouraging membership in any labor organiza- 
tion. Many cases under this section present difficult factu- 
al, but legally uncompli issues as to employer motivation. 
Other cases, however, present substantial questions of policy and 
statulory construction. 


thatthe plan's exclusionary provision was similar to those found 
ursing 


** Toffenetti Restaurant Co., 136 NLRB 1156 (1962), enfd. 311 F.2d 219 (2d Cir. 1962), cert. denied 
372 U.S. 977 (1963). 

** Channel Master Corp., 148 NLRB 1343 (1964). 

** Dura Corp., 156 NLRB 285 (1965), enfd. 380 F.2d 970 (6th Cir. 1967). 

** Niagera Wires, 240 NLRB 1326 (1979). 
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Practice Proceedings 


** 268 NLRB 1044 (1984), enfd. 765 F.2d 148 (9th Cir. 1985). 


** 207 NLRB 304, 305 (1973). 
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** 285 NLRB No. 118 (Members Johansen, Bobson, and Stephens, Chairman Dotson dissenting in 


** Chairman Dotson dissented and found thet this striker’s threat, made while he was drunk and 
part) 


moving ward the nonstriker, would tend to coerce or intumidate the nonstriker and was justifiable 


grounds for not remstating him 


** See General Telephone Co., 251 NLRB 737 (1980), cited in the decision. 


** 99 NLRB 610 (1952). 
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c. Replacements During Lockout 


In Marquette Co.,** a Board 
law judge and dismissed a com 


reversed an administrative 


int alleging that Marquette vio- 


*' 284 NLRB No 22 (Chairman Dotson and Members Johansen and Bebson) 


#8 285 'LRB No 10) (Charman Dotson and Members !ohanaen and Bebeon) 
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lated Section 8&{a\(3) and (1) of the Act by utilizing temporary 


an in s for a contract 


| 
: 
: 
. 


AF 
HI 
i 
i 
4: 
He 


fi 


| 
| 
! 


en wapemscine yy + yawn hay Bday we seg t. 
The employer A&S then bei paid to three 
employees. One of these employees, who qualified for a monthly 
Conn nedh apt dep Bg wh ph thong . 
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disabled employees participated in the strike. 


: 
e 


** 280 NLEB 997 (986) 

*¢ 285 NLRB No 45 (Charman Dotson and Members Johan: « and Babson) 

** Emerson Electr Co. 246 NLRB 114) (197%), enfd 6907 2d 46) (hd Cir 1981), co 4 Gene 455 
US. 99° (1982) 

** NLAB + Great Dene Trailers, WE US 26, 4 (1967) 
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The Board emphasized that, to establish a prima facie case of 
unlawful discrimination, the General Counsel must establish that 
the benefit was accrued®’ and was withheid on the apparent 
basis of a strike. The burden under Great Dane then shifts to the 

loyer to establish a legitimate and substantial business justifi- 
cation by demonstrating reliance cn a nondiscriminatory contract 
interpretation that is reasonabie and arguably correct, or by 
copula that the union clearly and unmistakably waived the em- 
ployees’ statutory right to be free of such discrimination or coer- 
cion. 

The General Counsel established a prima facie ome one 
the discontinuance of A&S benefits and the pension a Bott 
benefits were accrued because they were tes nd and +. on the 
date denied, and they were withheld on commencement of the 
strike. The employer claimed no waiver, and failed to demon- 
strate reliance on its contractual interpretation, which in any 
event was unreasonable and not arguably correct. Therefore, it 
was unnecessary to decide whether the employer’s conduct was 
“inherently destructive” of employee rights. 

The Board found no violation, however, with respect to health 
insurance coverage. The General Counsel failed to establish that 
health insurance was an accrued benefit. Even assuming that this 
benefit had accrued, disabled employees had suffered no actual 
deprivation of this benefit. Pursuant to an employer-union agree- 
ment, coverage and employee premium contribution rates re- 
mained intact, and the employer’s contributions were paid from a 
surplus account. 

In Amoco Oil Co.,°* the Board held that the employer did not 
violate Section 8(a)(3) and (1) when it suspended sickness and 
disability benefits and occupational illness and injury benefits 
during a strike at its Wood River, Illinois refinery. 

After the unions struck, the Ts did not permit any 
union-represented employees to work during the strike pursuant 
to its “closed gate policy.” It thus sent letters to union-represent- 
ed employees whe were receiving the benefits described above 
when the strike began, informing them that their benefits were 
suspended until such time as the strike ended or work was made 
available to bargaining unit employees. No payments were made 
during the strike and lockout. The employer argued in support of 
its conduct that the affected employees did not, during lock- 
out, meet its benefit plan’s dual eligibility r —— of being 
both disabled and otherwise scheduled to wor 

The Board applied the principles articulated in Texaco, Inc.°* 
to find the suspension of benefits to disabled employees during 


5” In this regard, the Board stated: “Proof of accrual on a case-tyy-case basis will most often turn on 
interpretation of the relevant collective-bargaining agreement, benefit plan, or past practice.” 285 
NLRB No. 45, slip op. at 15. 

** 285 NLRB No. 117 (Chairman Dotson and Members Johansen, Babson, and Stephens). 

** 285 NLRB No. 45. 
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the strike was not unlawfui. It found that the General Counsel 
had proven a prima facie 8(a)(3) and (1) case based on the facts 
that the disabled employees were entitled to and were receiving 
benefits when the strike began and the employer undisputedly 
ed benefits on commencement of the strike. The oard 
went on to conclude, however, that the employer had met its 
burden of proving its reliance on a reasonable and arguably cor- 
rect nondiscriminatory interpretation of its benefit plan, incorpo- 
rated by reference in the parties’ collective-bargaining agreement, 
sufficient to constitute a legitimate and substantial business justifi- 
cation for its conduct. The Board further found that the employ- 
er’s conduct was not “inherently destructive” of important em- 
ployee rights. In light of the above, and in the absence of any 
evidence in the record to support a finding of antiunion motiva- 
tion, the Board dismissed the complaint under the test for unlaw- 
ful conduct set forth in NLRB v. Great Dane Trailers, supra, 
relied on in Texaco, Inc., supra. 

In Studio 44, Inc.,°° a Board panel held that the respondent 
violated Section 8(a)(3) and (1} of the Act by reassigning Union 
Steward Chi Yao Chang to more onerous work 2 days after he 
was elected shop steward and by subsequently issuing warnings 
to Chang for low productivity. 

The Board further found that the respondent violated Section 
8(a}(5) and (1) by its refusal to discuss a possible grievance and 
violated Section 8(a)(3) and (1) of the Act by the retaliatory 
layoff of Chang and eight grievants out of seniority and in the 
middle of the workweek. 

The Board adopted the administrative law judge’s finding that 
a technicians’ strike the day after the layoffs was caused by the 
respondent’s unfair labor practices and was not subject to sanc- 
tion pursuant to the contract’s no-strike provision. The majority, 
however, contrary to the judge’s conclusion, found that the 
strike lost its protected status when the strikers refused the re- 
spondent’s offer of reinstatement with backpay. The offer was 
accompanied by the respondent’s promise to abide by the con- 
tract’s seniority provision in effectuating any future layoffs, and 
to discuss any employee grievance in accordance with the con- 
tractual grievance proceaure. 

In Mastro Plastics Corp. v. NLRB,*' the Supreme Court held 
that a general no-strike, no-lockout provision did not waive the 
employees’ right to strike in response to the employer’s unfair 
labor practices. The Board, in Arlan’s Department Store,®* reject- 
ed a broad interpretation of Mastro Plastics, holding that “only 
strikes in protest against serious unfair labor practices should be 
held immune from general no-strike clauses.” In Arlan’s, the 


*° 284 NLRB No. 67 (Chairman Dotson and Member Stephens; Member Johansen disseming in 


part). 
#1 350 U.S. 270 (1956). 
** 133 NLRB 802, 807 (1961). 
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Board described an unfair labor practice as serious if it is “de- 
structive of the foundation on which collective bargaining must 
rest.”®* Such a determination requires a case-by-case approach. 

The majority in the instant case found that the respondent’s 
offer brought the parties’ relationship back within the ambit of 
Arlan’s, i.e. the continuing effect of the violations was not so seri- 
Ous as to immunize a choice to violate the no-strike clause rather 
than submit the dispute to the contractual grievance-arbitration 
procedure. The majority found the technicians’ stated reasons for 
refusing the respondent’s offer were lacking in merit. The techni- 
cians’ demand, for example, that the respondent surrender its 
right to lay off or terminate employees was inappropriate. The 
respondent’s offer was sufficient to render the technicians’ con- 
tinued walkout unprotected, and the respondent thereafter was 
not obliged to reinstate the strikers. 

Member Johansen, dissenting in part, found that the respond- 
ent failed to cure its unfair labor practices because it gave the 
employees no assurances it would not again discriminatorily lay 
off its technicians. He found the strike remained an unfair labor 
practice strike. 

In Challenge-Cook Bros.,*°* a Board panel adopted an adminis- 
trative law judge’s finding that the employer iawfully locked out 
its employees after reaching an impasse in contract negotiations 
in order to further its bargaining position. However, Board 
panel found, contrary to the judge, that the employer did not 
violate Section 8(a)(1), (3), and (5) when it denied pension with- 
drawal benefits to employees during a 2-week period of the lock- 
out. 

Prior to the lockout, the employer had scheduled to lay off its 
employees for 2 weeks. Under the employees’ pension plan, em- 

loyee participants of the plan who were “laid off temporarily 
for lack of work” were allowed to withdraw funds from the pen- 
sion account “during said layoff.” When employees during the 
lockout applied for benefits under the pension plan, the employer 
denied the applications on the grounds that the plan precluded 
payment during a lockout. The judge found that the employer’s 
denial of benefits was unlawful because the respondent had delib- 
erately scheduled the lockout to overlap with the layoff so as to 
deprive employees of the benefits they would have received 
during the 2-week period. 

The Board panel disagreed, finding that the employer initiated 
the lockout on the first working day after the union rejected its 
latest contract proposal and that it viewed the lockout from its 
inception as being of indefinite duration. The panel noted that 
the timing of the lockout was, as found by the judge in another 
context, designed to put economic pressure on the union to 


*3 Id at 808. 
*¢ 282 NLRB No. 2 (Chairman Dotson and Members Johansen and Babson). 
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accept the employer’s bargaining position and not to overlap 
with a prescheduled layoff. 

The majority concluded that, in the absence of any evidence 
showing that the employer deliberately planned the lockout to 
overlap with the scheduled layoff, no violation of the Act could 
be found in the employer’s denial of pension benefits to locked 
out employees. 

Member Babson agreed with the majority that the denial of 
pension benefits did not violate the Act. In this regard, he distin- 
guished Sargent-Welch Scientific Co., 208 NLRB 811 (1974), cited 
by the judge, from the present case. In a footnote, he observed 
that, while in Sargent-Welch the contract provision did not au- 
thorize the employer to withhold vacation pay from employees 
who had been scheduled to begin vacations shortly after the start 
of the lockout, the provision in question here permitted laid-off 
employees to withdraw funds from the pension account but made 
no mention of employees who were locked out. Accordingly, he 
found that the employer was abiding by the precise language of 
the applicable provision when it denied certain funds to locked- 
out employees. 


e. No Implied No-Strike Clause 


In Atlas Plastering,*® a Board panel held that a contract did 
not contain an implied no-strike clause and therefore the re- 
spondent violated Section 8(a)(1) by threatening to discharge em- 
ployees if they engaged in a strike and Section 8(a)(3) by dis- 
charging employees because they engaged in a strike. 

In April 1982, the union business agent discovered during an 
inspection of the jobsite some employees working without refer- 
rals as the contract required. He informed ihe respondent and 
stated that he would send a qualified worker as steward to police 
violations; the contract permitted the union to appoint stewards. 
The union sent a qualified individual to the jobsite as steward, 
but the respondent refused to accept him. When the union met 
with the Respondent, the respondent repeated that it would not 
accept the individual as steward. The union said if the respond- 
ent would not accept him, it would close down the job. The re- 
spondent replied that it would terminate anyone who left the job. 
Pursuant to instructions from the union, employees walked off 
the job because the respondent refused to take the steward and 
because there were employees on the site whom the union had 
not referred. 

The judge found that the parties’ contract provided for a man- 
datory dispute resolving mechanism (the adjustment board/joint 
committee) that implied a no-strike clause regarding disputes aris- 
ing under the contract, and that the disputes in question were 


** 285 NLRB No. 26 (Chairman Dotson and Merabers Stephen) and Cracraft). 
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—— under the contract. He recommended dismissing the 
complaint. 

The Board observed that the contract did not contain an ex- 
press no-strike clause; that an agreement to resolve disputes by 
an exclusive, final, and binding means does not arise solely by 
operation of law; and that where the parties have not so agreed 
there is nothing from which to imply an obligation not to strike. 

The Board’s review of the contract showed an absence of lan- 
guage stating that the contract’s adjustment board/joint commit- 
tee determination was exclusive, final, and binding. The Board 


knew how to draft contract e regarding final and binding 
mechanisms, and from which the inferred that the parties 
did not contract for final and binding resolution of all disputes. 

Finally, the Board observed that the contract appeared to au- 
thorize strikes, from which the Board inferred it would be incon- 
sistent to imply a no-strike clause. 

The Board therefore held that the union did not waive the 
right to strike. Therefore, the respondent violated Section 8(a)(1) 
and (3) by threatening to we | and by discharging employ- 
ees because they engaged in a walkout to protest contract viola- 
tions. 


f. Employer Poststrike Party 


In Desert Inn Country Club,®* the Board held, contrary to the 
administrative law judge, that the employer violated Section 
8(aX(3) and independently violated Section 8(a)(1) by holding a 
poststrike party for those employees who either did not strike or 
returned to work before the strike ended. 

After an approximately 2-month strike, involving “violence 
and ill-will,” the unions and the employer «ntered into a 5-year 
collective-bargaining agreement. The posttrike atmosphere was 
“tense and adversarial.” About 2-1/2 months after the strike had 
ended, the employer’s president invited exclusively those em- 
ployees who had worked during the strike, along with a guest, to 
an “appreciation” party to be held at the employer’s facility. At 
least three employees had their schedules adjusted so they could 
attend the party, and some of the employees who had participat- 
ed in the strike worked at the party for the employer. The em- 
ployer provided food, liquor, and entertainment, spending ap- 
proximately $4000 on the event. 

The Board majority, in finding an 8(a)(3) violation, held that 
the party constituted a term and condition of employment and 
that it was provided to employees in a disparate manner based on 
the employees’ union activities. The majority found there to be 
no legitimate business justification for the party. Relying on Aero- 


** 282 NLRB No. 94 (Members Johansen, Babson, and Stephens; Chairman Dotson dissenting). 
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Motive Mfg. Co., 195 NLRB 790 (1972), enfd. 475 F.2d 27 (6th 
Cir. 1973), it rejected the employer’s stated reason that the pur- 
Dee Oe Oe ee Oe eres ee ee 

oomeg Se strike. The majority also failed to see how the 
aie accomplish its additionally stated goal of 

tension by an “employer-sponsored function at whic 
various former strikers worked, catering and cleaning up after 
their coworkers who had not struck.” 

Relying on Rubatex Corp., 235 NLRB 833 (1978), enfd. 601 
F.2d 147 (4th Cir. 1979), the majority also found that the holding 
of the party constituted an independent violation of Section 
8(a)(1) because it “had a tendency to interfere with the exercise 
of the right to strike, which is protected by Sectivun 7.” The ma- 
jority further found, for the reasons stated above, that the em- 
ployer had “insufficient business justification for holding the 
party amd, accordingly, that the coercive effects of the party 
were not outweighed by business considerations.” 

Chairman Dotson, dissenting, would have dismissed the com- 
plaint, as the judge had. Pointing to the poststrike animosity be- 
tween the strikers and those who worked during the strike, 
Chairman Dotson reasoned that the employer had a legitimate 
business reason for organizing the party. Moreover, Chairman 
Dotson contended that the majority pointed to no evidence 
showing actual antiunion motivation which would rebut the em- 
ployer’s asserted business justification. 

Finally, Chairman Dotson found that “the events surrounding 
the party do not support the inference that its purpose and effect 
was to tamper, by economic inducement, with employees’ Sec- 
tion 7 freedom to honor or not to honor a picket line.” The 
Chairman reasoned that “the past strike could not have been af- 
fected by the party and ‘any tendency to deter participation in 
future strikes is minor.’”’ 


g. Unprotected Strike 


In Betances Health Unit,®’ the Board adopted, under a some- 
what different rationale, the administrative law judge's finding 
that the employer did not violate Section 8(a)(3) when it dis- 
charged an employee for engaging in a strike. 

Following the transfer of several employees and the discharges 
of several others, an employee association representing employ- 
ees of a medical clinic decided to go on strike, in which the em- 
ployee in question participated. The employee association, which 
was found by the judge to be a labor organization, however, 
failed to notify the employer of its intent to strike in accordance 
with Section 8(g).®* 


*7 283 NLRB No. 59 (Members Babson and Stephens; Chairman Dotson dissenting) 


*® Sec. &(g) requires that a labor organization which represents employees at a health care institu- 
tion provide the employer with notice of its intent to strike at least 10 days prior to taking such action. 
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The Board majority agreed with the judge that the failure to 
give notice under Section 8(g) rendered the strike unprotected. it 
also agreed with the judge’s conclusion that the unfair labor 

found did not render the strike an unfair labor practice 
strike. In this finding, however, the ma 7 op BH — 
contrary to the judge—who had found that one of 
preceding the strike ppp ha camp Flee apm ye 
though unlawful, was not so serious as to excuse the failure to 
give the requisite notice—that there was no evidence establishing 
a causal relationship between the unfair labor practices found and 
the strike. Accordingly, it found that the strike was an economic 
strike and that the employer did not violate Section 8(a)(3) when 
it discharged the employee for participating in the strike. 

Chairman Dotson declined to rule on the merits of this and 
other issues in the case. Unlike his colleagues, who found it un- 
necessary in the absence of exceptions to disturb the judge’s as- 
sertion of jurisdiction over the employer, which in major part re- 
ceived Government funding, the tho Chuieoan would have remand- 
ed this proceeding for considerat‘on of whether the Board had 
jurisdiction over the employer under Res-Care, Inc.** and Long 
Stretch Youth Home.*° 


2. Right to Serve as Steward 


In Aces Mechanical Corp.,'* the Board reversed the administra- 
tive law judge and concluded that the employer violated Section 
8(a(3) by conditioning the continued employment of an employ- 
ee on his relinquishing his right to act as a union steward. 

The employee initially had been employed as a journeyman 

lumber at one of the employer’s construction projects. He also 
functioned as a very active and diligent union steward at the 
project. The employee’s active pursuit of his steward ha gre 
prompted the employer’s general superintendent to com 
the union. Thereafter, the employer terminated the emp os in 
September 1982 after he purportedly had returned to work late 
after lunch. The employee filed a grievance over his dischar 
and it ultimately proceeded to arbitration. In the meantime, the 
employer’s president reached an agreement with the union’s 
president to reemploy the employee pending the outcome of the 
arbitration, provided that the employee would not act as a stew- 
ard. 


Under the parties’ collective-bargaining agreement, the union’s 
business agent had the right to appoint the steward. When the 
employee returned to work and was advised that he could not be 
the steward, he contacted the union and he and the business 
agent informed the employer that he would be the steward. 
When the employer adhered to its position based on its agree- 


** 280 NLRB 670 (1986) 
7° 280 NLRB 678 (1986) 
7! 282 NLRB No. 137 (Members Johansen and Babson; Chairman Dotson dissenting). 
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ment with the union president, the employee and the business 
agent left the job. 

The Board majority disagreed with the judge’s conclusion that 
the union iiad properly waived the employee’s right to be stew- 
ard and that the employer therefore had not violated the Aci by 
insisting that the employee’s reinstatement be conditioned on his 
relinquishing his steward duties. The majority noted that, to be 
effective, a waiver of employee statutory rights must be clear 
and unmistakable. The majority concluded that “[a]ssuming, 
without deciding, that union officials can waive employees’ 
rights to serve as stewards, we do not find that a clear and un- 
mistakable waiver has been established here.” 

The majority noted that the business agent had the authority 
under the collective-bargaining agreement to appoint the steward 
and that the business agent had adamantly insisted to the employ- 
er that the employee would be the steward. 

Chairman Dotson, dissenting, agreed with the judge and 
would have found that the union president had effectively 
waived the employee’s right to serve as steward. The Chairman 
contended that the authority granted the business agent in the 
coliective-bargaining agreement did not establish that the busi- 
ness agent rather than the president had superior or exclusive au- 
thority over employees’ rights to be steward. 


C. Employer Bargaining Obligation 


An employer and the representative of its employees, as desig- 
nated or selected by a majority of employees in an appropriate 
unit pursuant to Section 9(a), have a mutual obligation to bargain 
in good faith about wages, hours, and other terms and conditions 
of employment. An employer or labor organization, respectively, 
violates Section 8(a)(5) or 8(b)(3) of the Act if it does not fulfill 
its bargaining obligation. 


1, Mandatory Subject of Bargaining 


The Act requires both an employer and its employees’ statuto- 
ry bargaining representative to bargain collectively with respect 
to “wages, hours, and other terms and conditions of employ- 
ment.”’? Either party may insist on the other’s agreement to its 
proposals concerning these areas. In addition to these mandatory 
bargaining subjects, the parties may bargain about other matters. 
But neither party may insist that the other agree on such non- 
mandatory or permissive subjects. Nor may a party condition 
performance of its statutory bargaining obligation regarding man- 
datory bargaining subjects on the other party’s agreement to 
nonmandatory bargaining proposals. The Board is frequently re- 


7® Sec. 8(d) of the Act. 
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quired to determine whether a particular subject or specific pro- 
posal is a mandatory subject of bargaining. 

In Owens-Corning Fiberglas Corp.,** the Board ruled that an 
employee purchase plan, under which employees were allowed 
to buy certain of the employer’s products at a discount, was a 
mandatory subject of bargaining, even though it was not con- 
tained in the collective-bargaining contract. Accordingly, the 
Board affirmed the administrative faw judge’s finding that the 
Soe unlawfully modified the plan without bargaining with 

union. 

In dissent, Chairman Dotson disagreed with the majority's 
finding that the employee purchase plan was a mandatory subject 
of bargaining. He noted that, although the plan had been in exist- 
ence for more than 20 years, the employer had exercised exclu- 
sive control over its operation, and had previously altered the 
terms of the program without bargaining with the union. Chair- 
man Dotson found that the union’s silence over such a long 
period of time indicated an acknowledgment on its part that the 
plan was not a bargainable matter. Noting also that the program 
was available to all employees, regardless of performance, senior- 
ity, or any employment-related factor, Chairman Dotson found 
that the plan was more analogous to an employer's grant of g'fts 
to employees, which the Board has found not to be a mandatory 
subject of bargaining.** 

In to Chairman Dotson, the majority observed that 
the employee purchase plan was a benefit that had zccrued to 
employees out of their employment relationship with the employ- 
er, and thus was a mandatory subject of bargaining. Moreover, 
the plan had been in effect for more than 20 years and apparently 
was of significant economic benefit to employees.?5 The majori- 
ty also emphasized that the union’s failure to request bargaining 
over previous changes in the plan did not operate as a waiver of 
its right to bargain over such changes for all time,’® especialiy in 
view of the fact that the terms of the plan never were discussed 
during contract negotiations. 

Another decision during the report year involved a loyalty 
clause proposed by the employer requiring employees and their 
representatives to use their best efforts to promote the employ- 
er’s interests. In Meda-Care Ambulance,"" the respondent em- 
ployer proposed including this clause in its contract with the 
union. respondent indicated to the union that its wage pro- 
posals would not be forthcoming until the union agreed to the 


7® 282 NLRB No. 85 (Members Johansen and Stephens, Chairman Dotson dissenting). 

7* Benchmark Industries, 270 NLRB 22 (1984). 

® The majority thus distinguished Benchmark Industries, supra, in which the gifts to employees 
consisted only of holiday lunches or dinners and 5-pound hams, the latter having been given to em- 
ployees for only 3 years. 

ve Pharmaceuticals, 264 NLRB 1013, 1017 (1982), enfd. 722 F.2d 1120 (3d Cir. 1983). 

7? 285 NLRB No. 50 (Chairman Dotson and Members Johansen and Babson). 
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spvunee < Se exponent pecpene See loyalty clause’® and, if 
the union failed to agree to clause, the respondent’s wage 
proposals would be limited to the Federally suggested minimum. 
costa oe an + unlawful conditioning further 
t 

on the union’s of the lo ty clause. The 

und the respondent did aot indulge in degree of “in- 
ee contemplated by NLRB v. Borg-Warner Corp.,"* which 
condemned a party’s insistence to impasse on a nonmandatory 
subject of bargaining. Thus, the judge found no 8(a)(5) violation. 
The Board, reversing the judge in part, found that the loyalty 
clause proposed by the respondent was not a mandatory subj 


of bargai citing Salvation Army of Massachusetts®® and Hail 
Tank Co.*' Board found that the respondent made it clear 
that the union’s bargaining, The | y iokey wuss conten 
precedent to The Board determined determined that it 


Sie 0 Vaptoton of tis dats to tiagaia ta goed Sat to bold meg 

Operating Emtnecrs Locel 542 (York Countp)"* and Oprating Bat 
ne Local 542 (York County)** and Operating En- 
"Local 12 (AGC).®** The Board thus found a violation of 


8(a)(5). 


2. Unilateral Change in Employment Terms 


In cases decided during the report year, the Board was pre- 
sented with alleged violations of Section 8(a)(5) involving em- 
ployers’ unilateral changes in employees’ terms and conditions of 
employment. The obligation to recognize and bargain with a 
labor organization representing its employees precludes an em- 
ployer from taking unilateral action changing the terms and con- 
ditions of employment of those employees. 

my Board faced, in Schmidt-Tiago Construction Co.,** an un- 

ore pr meeps concerning an employer’s unilateral changes insti- 
tuted during a strike. The Board majority held that the empi yer 
violated Section 8(a)(5) by substituting benefit plans, by 
tinuing payments to a pension fund, and by paying ret 
strikers additional wages in lieu of contributing to the contract 
vacation fund. 

Shortly after an economic strike began, the employer informed 
the union that it was discontinuing contributions to existing con- 


** The clause stated: 
Employees will individually and collectively perform thei work and fulfill their duties in a safe, 
efforts at all times to protect the property and reputation of the Company and consistent with the 
Federal and State laws to protect and promote the Company's best interest. 

7® 356 U.S. 342 (1958) 

*° 271 NLRB <°%. 198-199 (1584). 

** 214 NLRB 995 (1974). 

** 216 NLRB 408, 410 (1975), enfd. 532 F.2d 902 (34 Cir. 1976). 

** 187 NLRB 430, 432 (1970). 

** 286 NLRB No. 31 (Members Johansen, Babson, and Stephens; Chairman Dotson and Member 

Cracraft dissenting in part) 


manent, unilateral changes violated Section 8(a)(5). Moreover, 
the majority found that ceasing contributions to the benefit plans 
of the expired contract was inseparable, on the facts presented, 
from the substitution of low wages and benefits, and also violated 
Section 8(a)(5). 

Chairman Dotson and Member Cracraft, in dissent, took the 
position that those changes affecting employees who returned to 
work during the strike were lawful because, in their view, the 
interests of returning strikers are more closely aligned with those 
of striker replacements than with those of strikers. As there was 

no obligation to bargain over the terms and conditions of em- 
ployment of striker replacements, the dissenters found no obliga- 


tion to bar regarding the terms of the ret strikers’ em- 
ployment. majority expressed no position on broad issue 
of the ion of an employer's duty to bargain during a 
strike. , the majority took the view that that issue was 


the scope of the case as presented. 

In Peerless Publications,**® the Board readdressed the question 
of an employer's unilateral imposition of work rules and a code 
of ethics, and whether those rules/ethics code were severable, 

ee oe i 
to enforce them. case was before the Board on remand from 
the U.S. Court of Appeals for the D.C. Circuit, which had 
denied enforcement of the Board’s initial decision®® in the case. 

The Board and the court agreed that “protection of the edito- 
rial integrity of a newspaper lies at the core of publishing con- 


** 283 NLRB No. 54 (Chairman Dotson and Member Johansen, Member Stephens concurring) 
** Newspaper Guild Local 10 (Peerless Publications) ». NLRB, 636 F.2d 550 (1980), denying enf. of 
231 NLRB 244 (1977) 
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trol.” However, the court had deemed inadequate the rationale 
used by the panel majority in the initial decision to justify the 
employer's unilateral imposition of its work rules/ethics code. 
The court also found, contrary to the majority but in agreement 
with former Chairman Fanning’s dissents in the original decision 
and in the Capital Times case,®*’ that “constituent penalties for 
violation of rules cannot reasonably “be separated for Labor Act 
purposes from the substantive provisions which ‘hey are de- 
signed to enforce.” 

On further examination of the issues, the Board decided to 
modify its earlier decision. Thus, the Board concluded, in agree- 
ment with the court, that as a principle rules and their 
constituent penalties should not be artificially severed from each 


other 

firmed the principle that, in order to preserve its editorial integri- 
ty, a news publication is free to establish reasonable rules de- 
signed to prevent its employees from engaging in activity which 
would “directly compromise” their position as responsible jour- 
nalists and the publication as a medium of integrity. The Board 
emphasized that the degree of control which may be exercised 


the employer seeks to address must, as a threshold issue, go to 
the “protection of the core pi of the enterprise.” Where 
that is the case, the rule must on its face be (1) narrowly 
tailored in terms of substance to meet with particularity only the 
employer's legitimate and necessary objectives, without being 
overly broad, vague, or ambiguous; and (2) appropriately limited 
in its icability to affected employees to accomplish the neces- 
sarily limited objectives. 

Applying those criteria to the provisions at issue, the Board 
concluded that neither the general office rules nor the ethics 
code as a whole could withstand such scrutiny, and that they 
must therefore be rescinded in their entirety. The Board over- 
ruled its earlier decision in Peerless and the decision in Capital 
Times, supra, to the extent they were inconsistent. 


3. Withdrawal of Recognition 


In Johns-Manville Sales Corp.,** the Board reversed the admin- 
istrative law judge, and dismissed the allegation ‘hat the employ- 
er had violated Section 8(aX(5) by withdrawing recognition from 
the union some 2 months after the expiration of its certification 
year. 


** Capital Times Co., 223 NLRB 651 (1976). 
** 282 NLRB No 40 (Chairman Dotson and Members Johansen, Babson, and Stephens) 
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The union was certified in January 1982 to represent a unit of 
the employer's production and maintenance employees. The par- 
ties began negotiating in March 1982 and in the ensuing year met 
some 25 times but never reached an agreement. In the meantime, 


ee a ee ee 
laid 


violated Section 8(a)(5) in July 1982 when it unilaterally changed 
its layoff policy and laid off employees without re to their 
seniority ts. The Board, however, disagreed with the judge's 
reasoning this conduct precluded the employer from relying 
on the subsequent employee petition as the basis for a good-faith 
doubt of the union’s continuing majority status. In so doing, the 
Board noted that “it is well settled that an employer may not 
question a union’s majority status ‘in a context of illegal antiun- 
ion activities, or other conduct by the employer aimed at causing 
disaffection from the union or indicating that in raising the ma- 
jority issue the employer was merely seeking to gain time in 
which to undermine the union.” 

Applying that test to the instant case, the Board concluded 
that the employer's July 1982 violation was not of such a charac- 


union’s majority status some 8 months later. The Board noted 
that the July conduct directly affected only three employees who 
otherwise would have remained working absent the unlawful 
unilateral action. The Board also noted that the employer had 


dent in the employee petition or that it had such a lingering 
effect so as to taint the Respondent's reliance on that petition as 
the basis for a good-faith doubt of the union's majority status.” 

In Royal Coach Lines,** a Board panel considered whether an 
employer violated Section 8(a)(5) and (1) by refusing to recog- 
nize and bargain with the union after it voluntarily granted the 
union recognition. The panel majority found a violation. 


** 282 NLRB No. 145 (Members Johansen and Babson, Chairman Dotson dissenting on other 
grounds ) 
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In so doing, the panel majority ruled that it was not incumbent 
on the General Counsel to establish that the union in fact en- 


joyed support when the employer recognized it. Rather, 
according to the panel majority, in an 8(a)(5) proceeding involv- 
ing vol recognition, the burden is on the employer, the 
party to eens om ion normally aris- 
ing from untary recognition, uce affirmative evidence 


4. Refusal to Arbitrate 


Section 8(a)(5) makes it unlawful for an employer to refuse to 
bargain collectively with the representative of its employees. 
oa, soci ya a noteworthy case involving a violation 
of this section issued 

In Indiana & Michigan Electric Co.,®° the Board held that the 
respondent violated Section 8(a)(5) and (1) when it made a blan- 
ket refusal to arbitrate any grievance arising during a contractual 
hiatus. The grievance clause of the expired contract contained a 
four-step grievance and a two-step arbitration procedure. After 
irati nay gricvenoes filed durtee the hiatus Nine gvievonoes 
y grievances filed during the hiatus. Nine grievances 

wore poosemed, but the seqpendent sefesed to extiiente them. 
In Hilton-Davis Chemical Co..*' the Board concluded that 


i as to griev- 
ances arising d that as well as to terms of the new 
contract. But the duty to bargain does not compel the parties to 
submit to arbitration an ievances that they are unable to re- 
solve. In Nolde Bros. v. Workers Local 358,°* the Supreme 
Court held that an employer is compelled to arbitrate xpira- 


°° 284 NLRB No 7 (Members Babson and Stephens, Chairman Dotson dissenting in part, Member 
Johansen concurring and dissenting im part) 

** 185 NLRB 241 (1970) 

8 4/) U.S. 243 (1977) 


Unfair Labor Practices 99 


such disputes. The Court indicated that the fact that arbitration is 
a creature of the collective-bargaining agreement did not require 
a holding that termination of the agreement extinguished the ob- 

ion to arbitrate grievances arising under the agreement. 
Nolde, therefore, separates postexpiration grievances into those 
which arise under the contract and those which do not. 

Guided by Hilton-Davis and Nolde, the Board examined the 
grievance-arbitration procedure and found that, because of fur- 
ther recourse, the first arbitration step was in effect a fifth griev- 
ance step. The respondent’s abandonment of this arbitration step 
was therefore considered to be a unilateral change in the griev- 
ance procedure and violated Section 8(a)(5). The Board orderev) 
the respondent to process the nine grievances through step 1 of 

With respect to step 2 arbitration, the Board stated that, as the 
duty to arbitrate cannot be maintained solely by operation of the 
Act, the enforceable obligation to arbitrate disputes originating 
during a contractual hiatus must arise from the collective-bar- 
gaining agreement, and that the refusal to arbitrate must amount 
to a wholesale repudiation of the collective-bargsining agree- 
ment. The Board ound that, because the respondent refused to 
arbitrate any grievances, including those arbitrable under Nolde, 
its conduct amounted to a wholesale repudiation of its limited 
contractual obligation to arbitrate and a violation of Section 
8(a)(5) and (1) of the Act. 

However, before the Board will order arbitration, the commit- 
ment to arbitrate must extend, under Nolde, to those postexpira- 
tion grievances which arise under the contract. A dispute based 
on postexpiration events arises under the contract within the 
meaning of Nolde only if it concerns contract rights capable of 
accruing or vesting to some degree during the life of the con- 
tract, and ripening or remaining enforceable after the contract 
expires. In this instance, the Board found that the rights invoked 
by the employees did not arise under the contract, and the re- 
spondent had no contractual obligation to arbitrate any of the 
nine grievances. 

Chairman Dotson, dissenting in part, took issue with the ma- 
jority’s failure to apply its arbitration procedure analysis to the 
grievance procedure. Under Section 8(d) of the Act, the re- 
spondent had an obligation to confer with the bargaining repre- 
sentative about employee grievances. But, according to the 
Chairman, the postexpiration duty to follow contractual griev- 
ance procedures survived only as an adjunct of the limited pos- 
texpiration duty to arbitrate grievances which involved rights 
arising under the expired contract, and which were subject to 
postexpiration arbitration by the terms of the contract. Chairman 
Dotson would have found an 8(a)(5) violation with respect to the 
parties’ step 1 arbitration grievances only insofar as the respond- 
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ent’s blanket repudiation of postexpiration action comprehended 
issues which it would have to take to arbitration. 

Member Johansen, dissenting in part, disagreed with his col- 
leagues’ conclusion that the remedy should not include an order 
that the employer arbitrate the nine hiatus grievances. In 
Member Johansen’s view, specific contract rights were invoked 
by each of the nine grievants. Therefore, the grievance disputes 
were over provisions of the expired contract and thus “arose 
under” the contract. 


5. Work Transfer or Relocation 


In Otis Elevator Co.,°* a Board ee determined an employer's 
obligation to bargain over the effects of a decision to tram__er 
unit employees where the decision itself was not a mandatory 
subject of bargaining. The panel majority adopted the administra- 
tive law judge’s finding that the employer violated Section 
8(a)(5) and (1) of the Act by offering a relocation package to two 
groups of employees it chose to transfer, but reversed the judge’s 

ing that employer failed to — in good faith over the 
relocation package with respect to a third group of unit employ- 
ees. 
The employer offered transfers to its engineers in three 
“waves”—January and May 1978 and January 1979. The em- 
ployer and the union met on several occasions in February and 
early April 1978 during which the union demanded the employer 
negotiate about, among other things, the effects of its decision to 
transfer work to its Connecticut facility. On April 27, 1978, the 
employer gave the union a booklet detailing a relocation package 
handled by an oviside group. It offered this package to those em- 
ployees it invited to transfer to Connecticut in January and May 
1978. On September 15, 1978, the union presented a “Partial List 
of Demands” regarding the transfers. Despite its initial statement 
to the contrary, the employer answered every demand, rejecting 
all but two. At an October 31, 1978 meeting, the union modified 
some of its demands. The union made additional modifications on 
December 1, 1978. The parties last met on January 30 and 31, 
1979. 

The panel majority found that the employer dealt directly with 
employees whom it chose to transier to Connecticut in January 
and May 1978 by offering its relocation package to them, in vio- 
lation of Section 8(a)(5). However, the panel majority held that 
this direct dealing did not indicate that the employer failed to ne- 

otiate with the union once the union had presented its demands. 
» panel majority found that the fact that the employer did not 
timely notify the union of its decision to transfer employees also 
did not frustrate bargaining over a relocation package from Sep- 


** 283 NLRB No. 40 (Otis Elevator I/]) (Members Johansen and Stephens; Chairman Dotson dis- 
senting.) The Board's original decision in this case is reported at 255 NLRB 235 (1981) (Oris Elevator 
J). Its supplemental decision is reported at 269 NLRB 891 (1984) (Oris Elevator I/). 
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tember 1978 through January 1979. Thus, the panel majority 
a no evidence that the employer failed to bargain in good 
al 

Chairman Dotson, dissenting, would have found that the em- 
ployer did not violate Section 8(a)(5) by failing to bargain over 
the effects of the decision to transfer unit work use he would 
have found that the union waived its right to bargain in its col- 
wee ree agreement with the employer. However, 
Chairman Dotson agreed with the majority that the employer in 
any event did not violate Section 8(a)(5) and (1) by failing to bar- 

in good faith over a relocation package offered to those em- 
ployees it chose to transfer in January 1979. 

In Central Soya Co.,°* the Board held that an employer who 
consolidated and relocated an existing represented work force 
with an existing unrepresented work force of slightiy smaller size 
had a duty to recogiize and bargain with the union. 

The respondent owned and operated a feed mill where for 12 
years it recognized and had a collective-bargaining agreement 
with the union. In July 1980, the respondent became the owner 
of a newer and more modern facility located nearby. Effective 
November 3, 1980, the respondent closed its feed mill and 13 
bargaining unit employees were transferred to the new facility. 
Two additional employees who were on authorized sick leave 
were transferred after their return to work on Jan 25 and 
April 22, 1981, respectively. At the time of the transfer, there 
were 13 employees already working at the new facility who his- 
torically had not been represented by any labor organization. 
Prior to the transfer, the respondent informed the union that it 
would not recognize it as the representative of the combined 
work force at the new facility. 

In finding the violation, the Board majority found that the op- 
eration was not a new and different one for which the respon- 
dent had ro duty to bargain, but rather relied on the administra- 
tive law judge’s finding that there was no substantial change in 
operations since the product, the manufacturing process, and the 
organization and nature of the work force were the same. The 
majority found that there was a valid accretion to the represent- 
ed unit. The majority concluded that the balance between assur- 
ing employee free choice and fostering established bargaining re- 
lationships should be struck in favor of the long-term bargaining 
relationship covering the transferred employees who constituted 
a clear majority of the combined work force. 

Chairman Dotson, dissenting, believed that the majority erred 
in imposing a bargaining agent on the consolidated work force 
and in treating the unrepresented group of 13 employees as an 
accretion to the 15 newly arrived represented employees. Citing 
Renaissance Center Partnership,®® he opined that the accretion 


** 281 NLRB No. 173 (Members Johansen, Babson, and Stephens; Chairman Dotson dissenting). 
** 239 NLRB 1247 (1979). 
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doctrine usually applies to a smaller group of new employees 
who have common interests with members of an existing larger 
unit and who have been included in the certified unit or are cov- 
ered by a current collective-bargaining agreement. He noted that 
the two groups here were approximately the same size. He be- 
lieved that application of the accretion doctrine was improper 
when the accreted group substantially equaled the existing certi- 
fied or recognized unit because the employees in the accreted 
group were deprived of their statutory right to express their de- 
sires concerning representation. 


6. Bankruptcy Issues 


In Otten Truck Line,®* a Board panel affirmed the administra- 
tive law judge’s reliance on NLRB vy. Bildisco & Bildisco®’ in 
holding that the employer, an alter ego successor to a corpora- 
tion in bankruptcy proceedings, violated Section 8(a)(5) in De- 
cember 1983 by bypassing the union and dealing directly with 
the employees regarding their wages and benefits. While main- 
taining the same wage rate paid by the debtor in possession and 
granting the same holidays, the successor ceased deducting union 
dues from employees’ paychecks, reduced vacation leave, and 
ceased making payments to the union’s health and welfare fund. 

The Board, however, reversed the judge’s recommended dis- 
missal of the 8(a)(5) allegation that the successor employer also 
abrogated the 1982-1985 collective-bargaining agreement be- 
tween the debtor in possession and the union. While the judge 
correctly stated Bildisco’s holding that, from the filing of a peti- 
tion in bankruptcy until final acceptance, a collective-bargaining 
agreement is not an enforceable contract within the meaning of 
Section 8(d) of the Act, he erroneously relied on BDJ Contract- 
ing Co.®® in finding that the successor here shared the debtor in 

ion’s Bildisco rights. The Board distinguished BDJ by stat- 
ing that in that case the operations of the alter egos themselves 
were subject to the supeivision of the bankruptcy court. In = 
case, there was no evidence that the successor had been brou 
under the jurisdiction of the bankruptcy court. Thus, the policy 
underlying Bildisco provided no ground to release the successor 
employer from its 8(d) obligation as an alter ego to give effect to 
the terms and conditions of the 1982-1985 collective-bargaining 
t.°® The 1984 Bankruptcy Amendments and Federal 
Judgeship Act modifying Bildisco did not apply to this case be- 
cause the petition was filed prior to its enactment. 

In Image Systems,'°° the Board reversed the administrative 

law judge and concluded that the respondent violated Section 


*® 282 NLRB No. 73 (Chairman Dotson and Members Johansen and Stephens). 

*7 465 U.S. 513 (1984). 

** 273 NLRB 1858 (1985). 

*® See Edward Cooper Painting, 273 NLRB 1870 at fn. 8 (1985), enfd. 804 F.2d 934 (6th Cir. 1986). 
10° 285 NLRB No. 56 (Chairman Dotson and Members Stephens and Cracraft) 
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8(aX(5) and (1) of the Act by refusing to execute a written docu- 
ment embodying the full and complete agreement arrived at be- 
tween the parties with respect to rates of pay, wages, hours, and 
other terms and conditions of employment notwithstanding the 
respondent’s ‘iling of a petition in bankruptcy. 

The record revealed that the parties reached a full and fine! 
agreement on a successor contract to replace their most recent 
collective-bargaining ote ‘he resaired Subsequently, the union notified 
the respondent that uired employee ratification of the 
sescemmbat (ed Vann etsinal, The respondent agreed that the 
union would prepare, and forward to it, a written document em- 
bodying the agreed-upon terms. The union thereafter mailed 
copies of the successor contract to the respondent, see 
execution. The respondent returned the documents, informing 
the union that it had filed for bankruptcy under Chapter 11 of 
the Bankruptcy Code and had been advised by counsel not to 
sign any agreement with any third party until a United States 
trustee gave appro roval. The bankruptcy petition was filed after 
the union no the respondent that the employees had ratified 
the contract but before the union mailed copies of the contract to 
the respondent. 

The judge, citing NLRB yv. Bildisco & Bildisco, 465 U.S. 513 
(1984), found that an employer did not violate the Act by failing 
to honor a collective-bargaining agreement after the filing of a 
bankruptcy petition absent bankruptcy court authorization or di- 
rection. The judge recommended that the complaint be dismissed 
subject to reinstatement based solely on circumstances related to 
the status of the bankruptcy proceedings. 

The Board disagreed, concluding that the filing of a petition in 
bankruptcy did not relieve or suspend the respondent’s obligation 
to execute, on request, the complete and final agreement of the 
parties. The flaw in the judge’s analysis was that it ignored Con- 
gress’ modification of Bildisco in the Bankruptcy Amendments 
and Federal Judgeship Act of 1984.'°' Because the bankruptcy 
petition in this case was filed after the July 10, 1984 effective 
date of the amendments, Bildisco was not controlling. 

The 1984 amendments established orderly and efficient proce- 
dures with which a debtor in possession must comply before ap- 
proval to reject a collective-bargaining agreement will be grant- 
ed (unlike in Bildisco where the terms of a contract became unen- 
forceable upon the filing of the bankruptcy petition). The Board 
noted the purpose behind the bankruptcy statute (i.e., to permit 
the successful rehabilitation of debtors) and sought to accommo- 
date that policy with the Act’s requirement that an employer 
honor its agreements with a labor organization. The Board con- 
cluded that requiring the respondent to execute the written docu- 
ments did not undermine the Bankruptcy Code’s goals. Such 


101 Pub. L. 98-353 § 541, 98 Stat. 333, 390-391 (1984), codified in 11 U.S.C. § 1113 (1984). 
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action would in no way prevent the respondent from pursuing 
any rights it might have under the bankruptcy amendments. The 
Board concluded that by rendering a ision upholding by 
formal execution the bargain reached by the parties, it merely re- 
quired the respondent to comply with the mandates of the two 
—— and in this case entirely compatible, statutes. Thus, 

Board found that the respondent violated Section 8(a)(5) and 
(1) and Section 8(d) of the Act by refusing to execute the agreed- 
upon contract. 


7. Bargaining to Impasse 


In Massillon Community Hospital,’°? a Board panel held that 
the employer failed to bargain in good faith in violation of Sec- 
tion 8(a)(5) and (1) of the Act by persistently proposing to the 
a of impasse that its contract with the union be terminable at 


ing negotiations for a new contract, the parties had re- 
solved all outstanding issues but that of the term of the contract. 
The union took the position that the parties had agreed on a con- 
tract term of 3 years. The employer claimed that no agreement 
had been reached on oe and that the contract was there- 
fore “terminable at the will of either party, subject to compliance 
with applicable statutory notice.” In response to the union’s re- 
newed claim of agreement on a 3-year term, the employer wrote: 
“It appears as though we are at impasse over the issue of the 
term of the agreement. . . . The Hospital’s final offer on this 
issue is for an agreement terminable at will.” 
The Board with the judge that each side insisted that 
its position on contract’s term should be adopted by the other 
therefore no agreement resulted. The Board found that if the 
employer had simply pro a contract with a traditional fixed 
term different in length from that desired by the union, it would 
have been proper to find, as the judge did, that neither party 
acted unlawfully in adamantly pressing its position to impasse. 
However, the Board found: 

The Act will not permit one y to insist, as a condition 
precedent to entering into a collective-bargaining agreement, 
that the other party to the negotiation agree to a provision or 
take some action which is unlawful or inconsistent with the 
basic policy of the Act. Thus, it violates the Act for a y to 
create a bargaining impasse by insisting on an unlawful condi- 
tion of employment or a term which contravenes the funda- 
mental principles of the Act. 


Citing Chicago Typographical Union 16 (Chicago Newspaper 
Publishers)'°* and Armour & Co.,'°* the Board held: 


108 282 NLRB No. 98 (Chairman Dotson and Members Johansen and Babson). 
'©3 86 NLRB 1040 (1949). 
'0* 48 NLRB 1412 (1943). 
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[A]bsent any lawful or reasonable economic justification, a 
party’s unwillingness to enter into a contract for a fixed term 
raises in and of itself a presumption that the party is not bar- 
ae Lye faith. m= 00 Sonnene Oe pemaeey objective 
of ive bargaining, as it is envisioned by the Act, is to 
stabilize labor relations for periods of reasonable duration. 


The Board found that here, the employer, ~p |b failed to give a 
lawful or reasonable justification for its “final ” of a termina- 
ble-at-will contract, violated Section 8(a)(5) and (1) of the Act by 
demanding to impasse that the union agree to a contract provi- 
sion “squarely in conflict with the basic principles of the Act.” 


8. Construction Industry Agreement 


Section 8(f) of the Act permits a construction industry employ- 
er to enter into a collective-bargaining agreement with a union 
even though the union has not ted that it represents a 
majority of the employer’s employees. Congress fashioned this 
exception to Section 8(aX2) to accommodate the unique employ- 
ment patterns of the construction industry, in which employees 
are generally hired on a p Dasten the tence tome basis, and employ- 
ment is intermittent. report year, the Board issued a 
major decision which set eet feyth a new policy in interpreting and 
applying Section 8(f). 

In John Deklewa & Sons,'°® the Board ruled that a construc- 
tion industry employer may not unilaterally repudiate a prehire 
agreement with a union until the agreement expires or until the 
employees covered by the contract vote to reject their represen- 
tative. The decision overruled the Board’s 1971 decision in R. J. 
Smith Construction Co.,4°® abandoned the so-called conversion 
doctrine, and modified relevant unit scope rules in 8(f) cases. 
Under the “conversion doctrine,” a bargaining relationship 
which began as an 8(f) relationship could be found to have “con- 
verted” into a full 9(a) relationship by means other than a Board 
election or voluntary recognition based on a simultaneous show- 
ing of majority support. In Deklewa, the Board stated that it 
would apply the following oriaciates | in 8(f) cases: 


(1) a collective-bargaining agreement permitted by Section 8(f) 
shall be enforceable through the mechanisms of Section 8(a)(5) 
and Section 8(b)(3); (2) such agreements will not bar the proc- 
essing of valid petitions filed pursuant to Section 9(c) and Sec- 
tion 9(e); (3) in processing such petitions, the appropriate unit 
normally will be the single employer’s employees covered by 
the agreement; and (4) u > the expiration of such agreements, 
the signatory union will enjoy no presumption of majority 


108 282 NLRB No. 184 (Chairman Dotson and Members Johansen and Babson; Member Stephens 


concurring). 
#06 191 NLRB 693 (1971), enf. denied sub nom. Operating Engineers Local 150 v. NLRB, 480 F.2d 
1186 (D.C. Cir. 1973). 
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status, and either party may repudiate the 8(f) bargaining rela- 
ionshin. 


Se ee ee es ae ee 

a successor agreement based 
oO on to cllnes fe relationship. Further, the union 
may not strike or picket to force an employer to sign a successor 
prehire agreement. 

The Board also emphasized that, “in light of the legislative his- 
tory and the traditional prevai practice in the construction in- 
dustry,” the burden of proving a) status in construction indus- 
try cases is on the party asserting the existence of a 9(a) relation- 


soi Berd eld in Dell ht it woul poy he new 
policy set forth there retroactively, i.e., “to 

whatever stage.” This new policy “will ssovide pone greater sabeity 
in the industry by precluding parties from unilaterall 

ing their voluntary agreements,” the Board dec It added 
that at the same time the policy fully protects employee free 
choice principles. 

The case arose when the employer notified the union that it 
was repudiating its prehire agreement _ midterm and withdraw- 
ing recognition from the union. A its new policy, the 
Board found that the employer vio wh 8(a)(5) and (1) 
by its unilateral repudiation of the contract and its withdrawal of 

ition. Because the employer would have been privileged 

to withdraw recognition and implement unilateral changes on the 

expiration of the contract, the Board decided that the make- 

le remedy should not extend beyond the contract’s expira- 
tion date. 

In his concurring opinion, Member Stephens approved of all 
ee ee ee eee ee 
but set MD. his own interpreta the legislative history of 
Section 8( 


D. Union Interference with Employee Rights 


Even as Section 8(a) of the Act imposes certain restrictions on 
employers, Section 8(b) limits the activities of labor organizations 
ond hake ts. Section 8(b)(1)(A), which is generally analogous 
to Section 8(a)(1), makes it an unfair labor practice for a union or 
its agents to restrain or coerce employees in the exercise of their 
Section 7 rights, which generally guarantee ~~ freedom 
of choice with respect to collective activities. However, an he wl 
portant proviso to Section 8(b)(1)(A) recognizes the basic 
of a labor organization to prescribe its own rules for rae 
and retention of membership. 

The Board faces a continuing problem of reconciling the pro- 
hibitions of Section 8(b)(1)(A) with the proviso to that section. It 
is well settled that a union may enforce a properly adopted rule 
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a legitimate interest if it does not impair any congres- 


sonal pl seeceees So te Nines ne, Spares, & aie aay 

expulsion, enforce a rule which “invades or 
Fracttatte on oversiding’ policy of the labor lawe."'2" the 
fiscal year, the Board had occasion to consider the ity 


Of Section, S(UMINA) 0 @ limitation ce nion aciee aad the 
types of those actions protected by the proviso to that section. 


1, Restriction on Resignation 


Section 8(b)(1)(A) makes it unlawful for a union to restrain or 
coerce employees in the exercise of Section 7 rights. Under this 
section, a union is prohibited from restrictions on a 
member's right to union mem ip.?°® Such restrictions 
are also unlawful w contained in a collective-bargaini 
agreement.*°° The Board reaffirmed these principles in fol- 

case. 

In Auto Workers Local 128 (Hobart Corp.),**° a Board panel 
held that the union violated Section 8(b)(1A) when it refused to 
accept the resignation of member David Ferguson and when it 
continued to demand and receive dues pursuant to a checkoff au- 
thorization after Ferguson’s resignation. 

ee ee eee 
Ferguson’s me provided that employees may fied period. 
Daring that period’in y re mail during a speci 

During that period in 1983, the union received om Feneon 2 
a AE The union refused to 
the resignation. Ferguson’s dues-checkoff authorization 

Srowded for withholding “sech sums . . . a8 may be established 
om time to time os union deen” This language, the Board 
found, made dues payment a oewd wry quo for union membership. 
The parties’ agreement also pro that employees may revoke 
a dues-checkoff authorization in writing éatinn a 10-day period 
each year or before contract expiration. The record did not indi- 
cate whether Ferguson revoked his authorization. After Fergu- 
son’s resignation the union continued to demand and receive 
dues pursuant to his dues-checkoff authorization. 

The Board panel found that the union violated the Act b 
refusal to accept Ferguson’s resignation under the rule in 
feld, supra, and Phe Dodge, supra. The Board declined to pass 
on the legality of union’s requirement that resignations be 
sent by i mail. Assuming that such a restriction was 

the found that Ferguson's resignation was effective 
despite his _— mailed it by certified mail. Tel 

Local 212 (New York Telephone), 278 NLRB 998 (1986). 
The Board also found that the union violated Section 8(b)(1)(A) 


19" Scofield ». NLRB, 394 US. 413, 429 (1969), NLRB +. Shipbuilders, 391 U.S. 418 (1968). 
108 Machinists Local 1414 (Neufeld Porsche-Audi), 770 NLRB 1330 (1984) 

10° Electrical Workers TUE Local 441 (Phelps Dodge), 281 NLRB No. 137 (Sept. 30, 1986) 
18° 283 NLRB No. 171 (Members Johansen, Stephens, and Cracraft) 
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by demanding that dues be withheld from Ferguson’s paycheck 
and by accepting them after his resignation under the rule that, 
where checkoff authorizations make the payment of dues a quid 
pro quo for union membership, as had the authorization in this 


case, resignation from the union will by law to e 
the authorization. Machinists Local (Eagle Signal), 268 
NLRB 635 (1984). 


In Food & Commercial Workers Local 81 (MacDonald 
Meat),*** the Board held that a union’s suspension from member- 
ship of employees who had resigned their membership did not 
violate Section 8(b)(1)(A) of the Act. The case involved the re- 
spondent’s imposition of fines and a of memevers we who 


ant to its dessin in Sochinists Local 1414 1414 (. (Newiid Porsche Porsche- 


Audi)*** and the Supreme Court’s decision in Pattern Makers F 
NLRB,*** the Board adopted the administrative law j 
finding that the respondent’s bylaw prohibiting resignation w 
a strike was imminent or in progress was invalid and found that 
fines of employees who resi membership before returning to 
work violated Section 8(b)(1)A) of the Act.''* The majority, 
however, reversed the judge and found no violation for the sus- 
= from membership of employees who resigned their mem- 
ps and returned to work. 

The distinction between unlawful fines and lawful suspensions 
from membership resulted from a balancing of interests which 
Congress embodied in Section 8(b)(1)(A) and its proviso. The 
majority found, “That balance is fundamentally one struck be- 
tween the interest of a group in its cohesiveness and continuing 
viability and the interest of individuals in remaining free of the 
group’s control if they so choose.” In finding the balance of in- 
terests to allow the expulsion and suspension of members who 
had resigned, the majority noted that “{e]xpelling or suspending 
someone who has already signified that he does not wish to be a 
member of the organization from which he is being expelled or 

is arguably less coercive [than a monetary fine] and it 
is precisely the kind of action that, as indicated in the legislative 
history of the proviso, Congress wished to leave unions free to 
take with relative impunity.” With regard to the principle, relied 
on by the dissent, that employees should be free to leave the 
union and escape its rules, the majority noted that only actions 
by a union that constitute restraint or coercion are prohibited. 
The Board continued, “[A]bsent some threat of monetary penal- 
ty, suspending or expelling those who have signified their intent 


't! 284 NLRB No. 131 (Members Johansen, Babson, and Stephens; Chairman Dotson and Member 
Cracraft dissenting in part). 

+88 270 NLRB 1330 (1984). 

188 473 U.S. 95 (1985) 

''* The Board found that fines of employees who returned to work without first resigning did not 
wolate the Act. 
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not to belong to the union, in our view, does not tend to coerce 
or restrain them. 

Finally, the majority found the right of suspension or expulsion 
to be the iogical corollary of the member's right to resign: “Prin- 
= of voluntary unionism invoked in [Neufeld and Pattern 

akers) logically apply to all to an association; accord- 
aes ae Se Vein © a ssciaton wih other 

employees from compelled association wi 
hay — so, in vindication of the interests 
the proviso, we should protect the union members who » 
to stay from compelled association with those who choose to 
ieave.”” 

Chairman Dotsun and Member Cracraft dissented from the 

that the suspensions from membership were lawful. They 
would have found that the suspensions were for 
ee ee ee ee oe ee oe ee ee They 

stated, “[Pjermitting unions to sanction employees for postresig- 
nation conduct—whatever the sanction—vitiates th: ‘critical’ 
factor that permits unions to discipline members for * iolating in- 
amp rules: the members’ heodom | to ‘leave the unica and escape 
t e. oe 


2. Exclusive Hiring Hall 


In Boilermakers Local 374 (Combustion Engineering),''* the 
Board held that the respondent violated Section 8(b)(1)(A) by re- 
quiring 100 appeal for referral from its exclusive hiring hall to 
post a $1 bond before the union would process a griev- 
ance concerning ppethe operation of its exclusive hiring hall. 

The respondent maintained referval rules providing registrants 
with a disputes resolution procedure whereby they could gri 
certain action taken by the respondent in the tion of its ex- 
clusive job-referral system. The rules req a grievant who 
desired to process his grievance and be heard before the disputes 
committee, composed of an employer representative and a union 
representative, to deposit with the national referral committee “a 

ood-faith cash bond in the amount of $100.00, which shall be 
orfeited in the event the Disputes Committee finds against the 
grievant, in which event the cash bond will be used to the pie - 
whole or in part any expenses incurred in p 
ant’s case,” but “will be returned to the grievant if “Dispotes 
Committee finds in favor of the grievant.” 

When the respondent determined that two union members’ 
proof of the requisite field hours required for placement on the 
primary referral list was insufficient and p them instead on 
the trainee referral list, both — attempted to file grievances 
without posting the $100 = respondent advised 
the men that they wouid have to > oan the $100 appeal bond 


'*® 284 NLRB No. 140 (Members Johansen, Babson, and Stephens). 
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before a hearing with the disputes committee would be con- 
cal months Ir. Afer far labor practice charges had ten 


Hl raed aga bh that the appeal bond requirement 
was not unlawful because it was limited to referral grievances, it 
was an attempt to discourage frivolous grievances, and it levied a 
reasonable assessment. In view of the state of the record, the 
Board Soond, inter allt thet the bead smowat, to be paid in cash 


hat tecatue the bond regtrement waste 10 wheter the ge 
= sree of discouraging eoly’ frivokin 

beyond its ostensible purpose discouraging rivolous 

The Board also found that the respondent had failed 

to demonstrate the bond requirement was reasonable because the 

bond was necessary to the effective performance of the union's 

od thavelore bald thet te respondent's Soquicement was 


3. Discipline Against Supervisor-Member 
ae we oe ae cae ee eee 
er’s t to select its own collective-bar =sentatives. 
y, the section provides that “i]t shall an unfair 
"practice for a lbor of tion or its agents . . . to re- 
strain or coerce . . ee ee 
sentatives for th< purposes 0 collective bargaining or the adjust- 
ment of grievances.” 
In Sheet Metal Workers Local 80 (Limbach Mechanical),'** a 
Board panel found, on the basis of a stipulated record, that a 
local union had violated Section 8(b)(1)(B) of the Act by main- 


charges against, and expelling, a supervisor-member of its 
organization for ca the layoff of a union steward, and rec- 


eT te Gee yer that the laid-off employee not be re- 
hired.**? Board pane! noted that the action taken by the 
local union against the su -member resulted from the lat- 
ter’s interpretation and administration of the parties’ collective- 
bargaining agreement and not, as claimed by the local union, 
from any animosity between the supervisor-member and the laid- 
off steward. Citing established precedent, the Board reasoned 


‘© 285 NLRB No. 66 (Chairman Dotson and Members Johansen and Babson). 
**? The Board punel also found that the parent International of the local union, « named reapond- 
ent, had likewise vioiated Sec. 8(b 1B) of the Act by ratifying the local union's unlawful conduct. 
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that a union violates Section 8(6)(1B) when disciplinary action 


tive-bargaining agreemen 
The Board noted that in NLRB v. Electrical Workers IBEW 
Local 340,'** the Supreme Court rejected the Board’s “reservoir 
"4% and held that Section 8(b)(1(B) prohibits discipline 
‘member only for performing 8(6)(1)(B) ~~ 


ja 


work stoppages by any individual employed by any person en- 
gaged in commerce, or in any industry affecting commerce; 
clause (ii) makes it unlawful for a union to threaten, coerce, or 
restrain any such person, where the actions in clause (i) or (ii) 
are for any of the objects proscribed by (A), (B), 
ee an en ee et its prohibitions 


ters ; Local 316 (Thornhill Construction),'*° a Board 
held that the union violated Section 8(b)(4\i)(B) when its 
agent induced and encouraged individuals employed by 

ieee + porate pteedionl ynremmendf igs erproqmtn. sn 
pe mage il won was in effect to stop work and 
a picket line established by another 
sao in of that union’s primary labor dispute with 

the general contractor on the construction project. 

The Laborers had a primary labor dispute with the general 
contractor on a common construction site. There was no system 


18 107 S.Ci. 2002 

''* Under the Board's “reservoir doctrine,” all Sec. 2(11) supervisors constituted, in the Board's 
view, a reservoir of workers available for selection at « future date as 8(>K 1B) representative with 
collective-bargamng or gnevance adjustment authority 

'#° 283 NLRB No 16 (Chairman Dotson and Members Stephens and Cracraft) 
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of reserved established at the site. The Laborers was en- 


gaged in Sp geeead quaterster, hn Conpatters hed @ eaten: 
Carpenters had a ccllec 


z 
5 
J 
I 


In finding that the Carpenters violated Section 8(b)(4)(i)(B) by 

i ing the Of the newtse! carpentry 
subcontractor to walk the job in honor of the Laborers’ 

ing), 277 NLRB 1231 (1985), in 

the Board found that the union in that case violated Sec- 


Z 
g 
i 
i 
i 
a 


req 
penters’ > tuninens sapeatenmative tan the employees of the neutral 
carpentry subcontractor honor the Laborers’ picket line by lea 
ing the jobsite “clearly disclose[d] an object proscribed b 
tion 8(6X4X(B)—to cause the neutral employer . . . to cease 
doing business with the primary employer.” 
In Teamsters Local 70 (Chipman Freight),*** a Board ] dis- 
missed a complaint alleging that the union violated Section 
8(b)(4)(i) and (1iX(B) of the Act. The complaint alleged that the 


< 
' 


owner-operators who transported containers to and from the 
Oakland dock area, and who had a dispute with Chipman 
Freight, was primary activity. The Board found that Chipman 


*** 283 NLRB No. 57 (Members Johansen, Stephens, and Cracraft) 
**8 283 NLRB No. 56 
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was not a neutral party but was directly and intimately involved 
in the underlying dispute. The subhaulers’ dispute was solely 
with Chipman and the union’s picketing on behalf of the sub- 
haulers was directed against Chipman. The Board held that be- 
cause Chipman was not a neutral, the union’s picketing against 
Chipman with either of the alleged objectives was primary activ- 
ity that did not violate the Act. 


F. Recognitional Picketing 


In Laborers Local 133 (Whitaker & Sons),'** a Board panel 
held that a union which engaged in recognitional picketing for 
more than 30 days violated Section 8(b)(7)(C) of the Act even 
though it filed an election petition prior to the expiration of the 
30-day period because no charge alleging a violation of Section 
8(b)(7)(C) had been filed prior to the petition’s dismissal and the 
petition was not supported by the requisite showing of interest. 

Two days after ine employer began work on a construction 
project, the union demanded that the employer recognize and 
bargain with it as the exclusive representative of the employer's 
laborers at the Weymouth, Massachusetts jobsite. The union 
began picketing in support of its recognitional demand on Janu- 
ary 28, 1985, and picketed until March 15, 1985, for a total of 47 
days. On February 22, 1985, the union filed a petition seeking to 
represent the employer’s laborers, but the petition was not sup- 
ported by a showing of interest indicating that a substantial 
number of employees at the Weymouth jobsite wished to be rep- 
resented by the union. Because no 8(b)(7(C) charge—which 
would have dispensed with the necessity for a showing of inter- 
est—had been filed, the petition was dismissed. On March 8, 
1985, after the petition’s dismissal, the employer filed a charge 
alleging that the picketing violated Section 8(b)(7)(C). 

The union argued that Section 8(b)(7)(C) of the Act directs the 
Board to expedite election procedures when a petition is filed 
within a reasonable time after the commencement of recogni- 
tional picketing, without regard to the absence of a showing of 
interest on the part of the labor organization. Alternatively, the 
union argued that the time during which its petition was pending 
prior to the dismissal of that petition, as well as the time during 
which only one laborer was employed at the jobsite, should not 
be counted in calculating a reasonable period not to exceed 30 
days during which its recognitional picketing would be lawful. 
The General Counsel, on the other hand, asserted that a petition 
which does not raise a valid question concerning representation 
does not preclude the finding of a violation of Section 8(b)(7)(C) 
based on a charge filed following the petition’s dismissal. 


1#8 283 NLRB No. 138 (Chairman Dotson and Members Johansen and Babson). 
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The Board noted that it had long ago determined that the ex- 
pedited election procedure contemplated by Section 8(b)(7)(C) is 
=o ° only in an 8(b)(7(C) proceeding where an 8(b)(7)(C) 

charge has been filed. “In the absence of an 
BOXING) © wae labor practice charge, a union will not be en- 
abled to obtain an expedited election by the mere device of en- 
gaging in recognition or organization picketing and filing a rep- 
resentation petition,” the Board stated, quoting Hod Carriers 
Local 840 (Blinne Construction).'** “Congress did not intend to 
allow unions to circumvent 9(c) requirements by the mere device 
of in picketing and filing a petition,” the Board said. 
Absent a charge that its picketing violated the law, there was no 
justification for allowing the union to avail itself of the expedited 
election procedure and dispensing with normal showing-of-inter- 
ests requirements. 

The Board also rejected the union’s argument that the 11 days 
during which its unsupported petition was pending prior to the 
Regional Director’s dismissal of that petition should not be 
counted. In the absence of an 8(b)(7)((C) charge which would 
trigger the expedited election procedure, a petition which may 
not otherwise lead to an election in no way protects a union’s 

icketing for recognitional purposes beyond the period allowed 
by Section 8(b)(7)(C) nor insulates the offending union from li- 
ability for its picketing in excess of that allowed by the Act. Be- 
cause the union picketed for 33 days, even without including the 
time during which only one laborer was employed at the jobsite, 
the Board found it unnecessary to address the union’s contention 
that that time should not be counted. 

In Food & Commercial Workers Local 23 (Cranberry Mall),'?* 
the Board held that a meritorious charge against an employer 
under Section 8(a)(2) of the Act is not a defense against an 
8(b)(7)(C) charge against a union. In this case the union picketed 
the employer. One object of the picketing was recognitional; 
other picketing objectives were claimed by the union (e.g., area 
standards). The union did not file a representation petition with 
the Board within a reasonable time of the commencement of the 


The Board rejected the union’s defense that the employer’s 
8(a\(2) unfair labor practices excused the filing of a petition as 
required under Section 8(b)(7)(C). The Board reasoned that the 
8(aX(2) charge did not moot the unresolved question concerning 
representation, which would have resulted in the dismissal of the 
petition (had one been filed). 


184 135 NLRB 1153, 1157 (1962). 
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G. Deferral to Arbitration 


In Blue Cross Blue Shield,‘** the Board held that deferral to 
the contractual grievance-arbitration procedure was not appro- 
priate because the dispute was not arguably cognizable under the 
parties’ contract. 

A Board majority agreed with the administrative law judge 
that unit employees were discriminated against in violation of 
Section 8(a)(3) and (1) when the respondent denied them equal 
consideration for a nonunit job vacancy. In agreeing with the 
judge’s finding, the majority relied on the employer’s past and 
current promotional practices, which were found to have been 
based on union considerations and not job qualifications. Con- 
trary to the respondent’s contention, the Board majority found 
that deferral of this dispute to the grievance-arbitration proce- 
dure of the applicable collective-bargaining eement was not 
appropriate under United Technologies Corp.'** because the dis- 
pute was not cognizable under the existing contract. 

The respondent had primarily relied on an interpretation of the 
contract’s fair employment practices clause in support of its con- 
tention that the dispute at issue was covered by the contract. 
The Board majority rejected this contention as “plainly lacking 
in merit” and “not even ris[ing] to the level of an arguable claim 
under the contract.” In doing so, the majority observed that the 
fair employment practices clause was oriented toward the elimi- 
nation of specific kinds of discrimination, which did not include 
the NLRA and unfair labor practices, and that there was no evi- 
dence of the parties’ intent or bargaining history to construe the 
clause any differently. 

In dissent, Chairman Dotson found that the dispute arguably 
arose under the parties’ contract. In his view, the initial inquiry 
was whether the preference system used by the respondent for 
nonunit transfers violated the contract or whether the union 
waived rights under the contract. According to the Chairman, 
such questions are well suited for resolution by grievance and ar- 
bitration, as they require resolution of contractual language and 
bargaining history. The Chairman believed that the majority’s 
holding was not a proper application of the Board’s deferral 
policy as enunciated in United Technologies. The Chairman con- 
sidered the majority’s holding as usurping the parties’ own 
agreed-upon method for resolving disputes under the contract 
and encouraging extensive prearbitral litigation. 


126 286 NLRB No. 50 (Members Babson and Stephens; Chairman Dotson dissenting.) 
+27 268 NLRB 557 (1984). 
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H. Remedial Order Provisions 


1, Bargaining Orders 


In Koons Ford of Annapolis,'** the Board, finding that the em- 
ployer had engaged in violations of “an extremely serious 
nature” designed to thwart the union’s organizing campaign, 
adopted the administrative law judge’s recommendation that a 
bargaining F apeed be issued. : 

During union’s organizing campaign the employer, throu 
its high-ranking officials, including its president, threatened = 
ployees with loss of jobs (i.e., discharge, layoffs, and plant clo- 
sure). Other unlawful conduct consisted of interrogating employ- 
ees concerning their union sympathies and the organizational 

ign; unlawfully soliciting employees to campaign against 
the union; and threatening employees with more onerous work- 
ing conditions, stricter work rules leading to the discharge of em- 
yees, and loss of benefits. In addition, the employer unlawful- 
y ted wage increases and redressed employee grievances. 
Board, in finding that the employer’s conduct warranted 
issuing a bargaining order, stated that “in addition to examining 
the severity of the violations committed, the Board also examines 
the present effects of the coercive unfair labor practices which 
prevent the holding of a fair election.” The Board noted 
that threats of plant closure, discharge, and layoffs were more 
likely to destroy election conditions for a lengthier period of 
time than other unfair labor practices. Further, the threats were 
exacerbated by the fact that the violations were committed by 
the employer’s top official and two department managers. The 
Board also noted the long-lasting impact of unlawful wage in- 
creases because the Board’s traditional remedies do not require 
withdrawing the benefits from the employees. 

The Board denied a motion by the employer to reopen the 
record so that it could present evidence of a change in owner- 
ship as well as evidence of employee and management iurnover 
subsequent to the hearing. The Board found that even assuming 
the accuracy of the facts set forth in the motion the inhibitive 
effects of the uiiair labor practices would most likely persist de- 
spite the substantial level of turnover and the passage of time. 

The Board noted that similar circumstances were present in 
NLRB v. Air Products & Chemicals, 717 F.2d 141 (4th Cir. 1983), 
in which the Fourth Circuit enforced a bargaining order issued 
by the Board. There, the employer engaged in similar unlawful 
activity (i.e., threats of plant closure, discharge, and loss of bene- 
fits) although, as in this case, there were no 8(a)(3) discharges. In 
issuing the bargaining order, the Board noted, the Fourth Circuit 
relied on factors which were also present here, namely, the sub- 
stantial number of employees affected, the serious nature of the 
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threats, the extended period over which the violations occurred, 
and the large number of managers guilty of violations. 

In Color Tech Corp.,'** the Board held that a union’s request 
for recognition in an inappropriate unit did not preclude a bar- 
gaining order to remedy an employer’s acts of unlawful interfer- 
ence. 

The employer’s lithographic production employees had been 
represented by the union since 1970. In January 1982, the union 
started a campaign to organize the photo lab technicians at the 
employer’s plant. A majority of the photo lab technicians signed 
authorization cards and on February 8 the union demanded rec- 
ognition. The union did not seek to represent the photo lab tech- 
nicians in a separate unit, but rather sought their inclusion in the 
unit of lithographic employees already represented by the union. 
The employer refused to include the photo lab employees in the 
contractual unit. 

The Board reversed the administrative law judge’s finding that 
the employer’s refusal to recognize the union as the representa- 
tive of the photo lab technicians was a violation of Section 
8(a)(5). The Board found that because the photo lab employees 
were not an accretion to the contractual unit, the employer 
never rejected a request for bargaining in an appropriate unit. 
The Board found, however, that the absence of a proper demand 
for recognition did not preclude issuance of a bargaining order to 
remedy serious unfair labor practices committed by the employ- 
er. The Board also found that the unfair labor practices de- 
stroyed the union’s majority status and precluded a fair election. 
It stressed the small size of the unit as well as the employer’s un- 
lawful grant of wage increases to the photo lab employees. Fur- 
ther, the authorization cards signed by the photo lab technicians 
did not suggest that they wanted representation only as part of 
the contractual unit. The Board added that the “dilemmas” of 
determining employee choice arose only as a result of the em- 
ployer’s unlawful conduct. The employer was free to reject the 
demand for bargaining in the inappropriate unit and could have 
insisted on a Board election before recognizing the union in the 
appropriate unit of photo lab technicians. 

Chairman Dotson, dissenting in part, would have found that 
the employer’s unlawful conduct was not of such magnitude to 
warrant a bargaining order. Further, the Chairman argued, the 
union never stated or even intimated that it wished to represent 
the photo lab technicians separately. The Board’s order would 
require bargaining in a unit not contemplated by the union and 
there was no evidence that the photo lab technicians themselves 
wished to be represented in the unit established by the bargaining 
order. 


12° 286 NLRB No. 44 (Members Johansen and Stephens; Chairman Dotson dissenting in part). 
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In Colfor, Inc.,1*° the Board had another opportunity to con- 
sider an appropriate remedy for an 8(a)(5) violation. 

As a result of an earlier unfair labor practice case, the Board 
had ordered the employer to bargain with the union for a 1-year 
ease. commencing on the date that the employer began good- 
aith bargaining. Bargaining commenced on November 1, 1982. 
In May 1983, however, the employer temporarily ceased negoti- 
ating for proximately 2 months, refusing to negotiate in the 
presence of one of the union negotia committee members 
who had recently been discharged. On November 4, 1983, the 
employer again refused to bargain, asserting that the parties had 
reached an impasse at the conclusion of their previous negotiat- 
ing session, even though that meeting concluded with the parties 
agreeing to contact each other to schedule another meeting. 

The administrative law judge concluded that the employer 
violated Section 8(a)(5) and (1) by refusing to bargain with the 
union rod the 2-month period commencing in May and by refus- 
. ox gain with the union beginning on November 4 and at 

times yy The judge further concluded that good-faith 
bargaining had never commenced and therefore ordered a 1-year 
extension of the certification year. 

The Board adopted the judge’s findings of 8(a)(5) and (1) vio- 
lations, but, contrary to the judge, concluded that because a lack 
of good-faith bargaining was neither alleged in the complaint nor 
litigated at the a the judge’s finding that the employer did 
not commence good-faith bargaining went beyond the scope of 
the proceedings. 

In fashioning a remedy for the 8(a)(5) violations, the co 
began with the De that, when a party refuses to bar 
during the certification year, the Board will extend the certi ~ 
tion year to prevent that party from gaining an advantage from 
its failure to carry out its bargaining obligation. While the exten- 
sion is normally for a period which will provide the aggrieved 
party with a full year of actual bargaining, the Board reasoned 
that the length of the extension need not be the product of a 
simple arithmetic calculation. The Board then concluded that a 
6-month extension of the certification year would be appropriate, 
reasoning that a “6-month extension properly takes into account 
the realities of collective-bargaining negotiations by providing a 
reasonable period of time in which the union and the respondent 
can resume negotiations and bargain for a contract without 
unduly saddling the employees with a bargaining representative 
which they may no longer wish to have represent them.” 

The Board further reasoned that the effect of the employer’s 
two refusals to bargain was greater than merely denying the 
union 2 months of bargaining. Thus, the Board stated that it “‘is 
unreasonable to conclude that these parties could resume negotia- 
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tions at the point where they left off over 2 years ago, or that 
fruitful negotiations could take place during a mere 2 months of 
bar after such a hiatus.” Finally, the Board concluded 
that the 6-month extension of the certification year advanced the 
policy of the Act to have the relationship between the employer 
and employees determined by the bargaining process and re- 
duced to written form. 

In St. Regis Paper Co.,*** a Board panel held, in a second sup- 
plemental decision upon remand from the United States Court of 
Appeals for the First Circuit,'** that it agreed with the court 
that there had been significant changed circumstances in the re- 

t’s operations which were sufficient to render the 
’s bargaining order moot. 

The Board, in its original decision,'** had found that the re- 
spondent had violated Section 8(a)(5) and (1) of the Act by refus- 
ing to reco the union as the bargaining representative of a 
certified unit of employees at its main facility, to which the em- 
ployees at another of its facilities had been accreted. 

The court remanded the case to the Board with the instruction 
that the Board should examine the respondent’s many changes in 
its operations which had occurred since the Board first rendered 
its decision. The court noted that more than 5 years had passed 
since the facts underlying the challenged decision had taken 
place and more than 3 years had passed since the Board first 
issued its original decision. The changes in the respondent’s oper- 
ations noted by the court included the closing down of the origi- 
nal facility where the unit was certified, as well as the facility 
where the employees were accreted, and the transfer of person- 
nel and materials to a third facility which was reopened. While 
three employees had been assigned to the reopened facility, none 
of them had ever been a member of the union or had dues 
checked off while they had been employed by the respondent. In 
view of the res —— s changed operations, the court expressed 
concern about locking the parties into a lengthy bargaining rela- 
tionship on the basis of ancient events, and stated that it was re- 
luctant to enforce an order whose current applicability was in 
doubt and whose obsolescence was a real possibility. 

On remand, the majority found that there had been significant 
changed circumstances in the respondent’s operations since the 
Board’s o unit determination; that the Board’ ’s bargaining 
order, if enforced, would have the undesirable result of requiring 
that current employees be represented by a union they had not 
chosen to represent them; that the respondent presented evidence 
that its operations and circumstances were completely different 
from what they were several years prior thereto when the pro- 
ceeding originated; and that there was no evidence that the re- 


181 285 NLRB No. 39 (Chairman Dotson and Member Johansen; Member Stephens dissenting). 
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relocation to a facility 11 miles away, downsizing of operations, 
and turnover in — would constitute Bb cwoes for with- 
drawing recognition from a union enjoying a ttable presump- 


tion of majority.” 

In Member Stephens’ view, relieving the respondent of a bar- 

gaining obligation that other employers bear less of turn- 

over and reductions in plant size simply because litigating the re- 
t’s unfair labor practices had consumed a great amount 

of time did not effectuate the policies of the Act. 


2. Reinstatement and Backpay Issues 


In Dean General Contractors,'** the Board held that remedial 
issues in the construction industry, as in other industries, pertain- 
ing to the reinstatement and backpay of an unlawfully discharged 
employee ordinarily will be resolved during the compliance 
process. Overruling Brown & Lambrecht Earth Movers,'** the 
majority held that when reinstatement and backpay issues have 
not been fully litigated in the original proceeding on the merits, 


194 NLRB ». Gissel Packing Co., 395 U.S. $75 (1969). 
'** 285 NLRB No. 72 (Members Johansen, Babson, Stephens, and Cracraft; Chairman Dotson dis- 


senting) 
18* 267 NLRB 186 (1983). 


the majority held that these characteristics alone did not justify a 

from its traditional make-whole remedy prior to com- 
pliance. The majority ruled that a factual inquiry at compliance 
was preferable to a presumption in favor of the adjudicated 
and adverse to the aggrieved employee. The majority 
also noted that encouraging parties to litigate compliance issues 
in the original proceeding prematurely or unnecessarily would 
encourage needless litigation. 

Chairman Dotson, dissenting in part, would have found that a 
reinstatement order was inappropriate. In his view, the ri- 
ate remedy for an unlawful discharge from a project of limited 
duration in the construction industry, once the project is com- 
pleted, is a requirement that the discharged employee be consid- 
ered for future employment on a nondiscriminatory basis. Chair- 
man Dotson have placed the burden on the General 
Counsel to affirmatively raise reinstatement issues at the original 
hearing and, in the absence of raising such issues, would e 
found that the discharged employee presumably had been hired 
on a project basis only. 

Another case during the report year was noteworthy for the 
rationale given in support of the make-whole remedy. 

In State Distributing Co.,'*" a Board panel agreed with the ad- 
ministrative law judge that the respondent was a successor to 


< 
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Allstate Co. because it continued operations in the 
ae ustry and would have hired a majority of the 
predecessor’s work force but for a discriminatory intent to avoid 


ing agreement between the union and Alisa. The theory 
NLP 7 oar enfd. in og: sub nom. Kallman v. 


case, 

union’s rev “*st, any sty inpootd daparteres teva: toe on 

tablished . is td Convo of cmployment ordered the Fe 
re) 


ala mere to reimburse eee Ee an for wages and bene- 
ested rates that preceded the 
unilateral changes. Such reimbursement was to continue for the 


the of the successor operations until, on 
the basis of good-faith bargaining, either impasse or agreement 
on new terms was reached. 

The Ninth Circuit had rejected the similar make-whole remedy 
in Love's Barbeque and thus the Board specifically explained in 
this ‘case why it perceived the remedy as necessary. Wh ac- 
know a successor employer no y option, 

"NERD » sures Securly Services,” Of setting now terme 
at variance with those set by the predecessor's collective-bar 
ing agreement, the Board noted that here the respondent di 
ae yh itself lawfully like a Burns successor. As a result of ta its 
the union, it created uncertainty as to what 


t have been embodied in a bargai 

agreement had it ye Burns obligation by bargaining with 
immediately after orp By initial terms and condi- 

tions. The Board also explained . 
were possibly even more uncertainties than had existed in Love's 
concerning both what terms might have been lawfully 
on or imposed after im and when such a resolution 
might have been reached. The found it appropriate to re- 
solve thuse uncertainties against the respondent in order to give 
some recompense to the victims of discrimination and prevent 
the respondent from benefiting from its own unlawful conduct. 
In New Horizons for the Retarded,'** the Board adopted a new 
formula for the calculation of interest on backpay, eg oe 
the old formula set out in Florida Steel Corp.'*° In Florida Steel, 
the Board, in an effort io keep in line with current economic 
conditions and more fully compensate discriminatees, abandoned 
the flat 6-percent interest rate and adopted the adjusted prime 


*8® 406 U.S. 272 (1972). 
*®*° 283 NLRB No. 18] (Chairman Dotson and Members Johansen, Babson, Stephens, and Cracraft). 
*#° 231 NLRB 651 (1977). 
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rate as set out in Section 6621 of the Internal Revenue Code'*! 
for ing interest due on backpay. However, as of Jan 


1, 1987, the Tax Reform Act of 1986*** changed the method by 


with the “short-term Federal rate” forauls.'42 That Act also set 
rates for the calculation of interest on overpayment 
of taxes (the short-term Federal rate plus 2 percent) and on un- 


Interest on backpay which accrues on or after January 1, 1987, 
is computed at the short-term Federal rate, while interest on 
amounts accrued prior to that date are still computed under the 
formula set out in Florida Steel. 

In Starlite Cutting,'** the Board granted the General Counsel’s 
motion to clarify when the period of backpay liability begins to 
ee hd od datas ak tee ie oe In 

lemental Decision and Order in the same 

case,'*® the had ordered that the specified backpay of an 
ealocated lesimiaates bo held in csevew for @ paied nat on 
ceeding 1 year from the date of the supplemental decision. If the 
discriminatee was not located within year, the award would 


The General Counsel's motion for clarification questioned 
whether delays in payment of backpay money into escrow was 
intended to toll the running of the year of a respondent's back- 
pay liability. | 

The Board granted the motion and amended its previous 
Order, adding: 

[T]he 1-year escrow period shall in either upon the Re- 


spondents’ compliance by payment of the backpay for it 
into escrow or upon the date the Board’s Supplemental 


1*! 26 U.S.C. § 6621, wided Jan 3}, 1975 (Pub. L. 93-625 § (aX), 88 Stat. 2114). The adjusted 
prime rate was defined as the “average predominate prime rate quoted by commercial banks to large 
bersinesses as determined by the Board of Governors of the Federal Poserve System.” 26 U.S.C. § 
662i (c). 

1#® Pub. L. 99-514, 100 Stat. 2085 (1986) 

*#* The short-term rate is determined by the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the United States with remaming pernods to maturity of 
3 years or less. 26 U.S.C. § 127441 KCKi) (Supp. 1985) 

1#* 284 NLRB No. 71 (Members Babson, Stephens, and Cracraft; Chairman Dotson and Member 


dimsenting) 
*** 280 NLRB 854 (1986) 
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The j also recommended several extraordinary remedies, 
citing “recidivist” employer's “obdurate flouting of the Act” 
and its extensive history of similar misconduct during the 16-year 


The majority agreed with the judge that the employer's histo- 
ry of unfair labor practices required the imposition of extraordi- 
nary notice and access remedies, but disagreed with the recom- 
mendation that they be applied corporatewide to all 43 stores in 
the employer's operations. The majority found that the massive 
multiplant violetions by J. P. Stevens were not parallel to S. E. 
Nichols’ history, which involved a smaller number of proceed- 
bektce ‘with this employer hed the While noting that never 


ividual stores where the violations occurred, the majority ap- 
proved a limited expansion to encompass all eight stores in the 
corporate division supervised by the company official who par- 
ticipated in the unfair labor practices in this case and in one pre- 


'** 284 NLRB No. $5 (Members Johansen and Stephens, Chairman Dotson dissenting in part) 
*** I4., slip op. at fn. ii. 
1** 244 NLRB 407 (1979) 
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vious case involving another store in the same division. The ma- 
view was that this remedy was proportionate to the viola- 
hen considered in historical context. 
respect to the remedial questions Chairman Dotson 
company from the majority to the extent the majority or- 
additions to the conventional remedies. He observed 
the pattern of conduct in the J. P. Stevens cases, there 
that the violations found in previous cases in- 
this employer currently remained unremedied, and no 
soddgeine Guat eptparata polly evar inl to catenclve ond detalies 
of the ee ee ee ee eee 
store Chairman found that the record con 
amped med mee g mye Faayetl me Neeru mney ypnttager ha 
the store invol in this cue affected employees at any other 
stores or that the union experienced access problems at other 
stores during the relevant time. He further argued that the em- 
ployer’s history of unfair labor practices did not support a find- 
ing that even divisionwide remedies were necessary to offset the 
coercive effects caused by the employer's conduct at issue in this 


a 


4. Remed for Union Violence 


In Teamster Local 703 (Kennicott Bros.),'** the Board consid- 
ered whether extraordinary remedies should be ordered against a 
union found to have violated Section 8(bX1)A) of the Act be i 


eae the employer's representatives and the em 
tioner with violence and 7 assaulting eal al non em- 
ployer’s tatives, including its president, prior to a decer- 
tification election. 

_ At the time the unfair labor practices occurred, a decertifica- 


election, two union representatives, charged with 


the 
servicing. unit employees, went to the employer's premises 
and in front of unit emplo shouted obscenities and threatened 
management and the employee-petitioner with physical violence. 
They subsequently attacked and beat the employer's president 
and another ney or official. The two union representatives 
fled the premises before the police arrived. Three months later, 
the union won the decertification election, which the administra- 
tive law judge set aside based on his mrt that the union's un- 
lawful conduct prevented the holding of a fair and free election. 
In agreement with the judge, the majority found that the re- 
spondent's conduct was such that its effects could not reasonably 
be expected to have dissipated during the 3-month od be- 
tween the coercive conduct and the election and that setting 


'** 284 NLR No 115 (Members Johansen, Beteon, and Stephens, Chairman Dotson dissenting) 
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tive alternative means of promoting the objectives of the Act,” 
and that “because of the important employee interests that are at 
stake the focus should be on promoting peaceful collective bar- 
ining and not on fashioning sanctions to deter Union miscon- 
uct.” Further, unlike Fitzsimmons Mfg. Co.,'** in which the 


by bargain 
ho had previously behaved violently in bargaining sessions, the 
present case did not contain an 8(a)(5) allegation and it was en- 
tirely ive whether the charging party would have to ne- 
gotiate with the offending union tatives. Accordingly, 
the majority uded that under circumstances a direc- 
tion of a second election was an effective alternative means of 
promoting the purposes of the Act. 

Chairman Dotson, dissenting, believed that the acts comrnitted 
by the union representatives were sufficiently ious to war- 
rant granting the extraordinary remedy of decertification of the 


18° 201 NLRB 47 (1973) 

*** 219 NLRB 862 (1975) 

#8 $40 F.2d 1, 12-15 (tet Cir. 1976), cert. denied 429 Us. 1099 (1977) 
#8 251 NLRB 375 (1980), affd. 670 F.24 663 (6th Cir. 1982) 


Unfair Labor Practices 127 


t. Chairman Dotson contended that the remedy found 
appropriate by the majority was an ineffective use of the Board’s 
power to fashion meaningful remedies for cases involving labor 
violence and was also another example of the Board’s treating 
dissimilar cases alike. 

In rebutting the majority’s analysis of the cases on which his 
proposed remedy relied, Chairman Dotson contended that the 
majority ignored the procedural and substantive aspects of those 
cases. Thus, in Allou, the important factor was that the Board re- 
cams 9 Crain @ ated by the union by denying the 


ees € . This that unions w en- 
would have to pay and the Board would move 
oA against them. Additionally, in Union Nacional, the 
Board decertified the union primarily because of its then-current 
A misconduct and only "edied @ the union’s past record of 
similar aggravated misconduct to bolster its decision. Moreover, 
these cases all involved employer unfair labor practices, while 
the employer in this case was wholly unoffending. Because the 
eee See ee Se See Ree & eee 
rotecting the public interest in discouraging violence 
scons Gilly soante the employer’s unfair labor practices, the 
Chairman argued, i uld not have treated this matter as a rou- 
tine election set aside case, for by doing so it ignored precedent 
and encouraged brinkmanship. 

In light of the violent and intimidating nature of the union rep- 
resentatives’ conduct which was directed at the unit employees, 
Chairman Dotson believed that a free and fair election could 
never be held as long as the same individuals were allowed 
access to the charging party’s premises. Relying on Fitzsimmons 
Mfg. Co., Chairman. Dotson concluded that because a second 
election was directed, he would have included in the Order a 
provision that these two union representatives be precluded from 
access to the charging party’s premises, thereby effectively re- 
moving them from represen the respondent in matters affect- 
ing the working conditions of particular unit employees. 


I, Equal Access to Justice Act 


The Equal Access to Justice Act (EAJA), 5 U.S.C. § 504, and 
the Board’s Rules promulgated thereunder,'®* permit eligible 
parties that prevail in litigation before the Agency and over the 
Agency in ederal court, in certain circumstances, to recover 
litigation fees and expenses from the Agency. Section 504(a)(1) 
provides that “an agency that conducts an adversary adjudica- 
tion is required to award to a prevailing party fees and o ex- 

incurred by the party . . . unless the adjudicative officer 
of the agency finds that the position of the agency . . . was sub- 


184 Roard Rules and Regulations, Secs. 102.143 through 102.155. 
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stantially justified or that special circumstances make an award 
unjust.” Section 504{a\(2) provides that within 30 days of a final 
disposition of the case, a party seeking an award must file with 
agency an application which shows that the party prevailed 
ge tf 158 item 


was a supervisor and that the General Counsel did not prove 
that the employer violated Section 8(a)(3) and (1) by discharging 
7 wo Gees ee Thereafter, we brought 
the Section 504(a)(1) of the EAJA ith respect to 
the issue regarding the i - of one of the alleged 


discriminatee 
became a foreman (i.¢., a supervisor). The judge cited the alleged 
discriminatee’s title, premium wage, duties, and the union’s ad- 
monition that under its contract with the employer the alleged 
discriminatee could not simultaneously hold the position of fore- 
man and steward. The judge further found that the General 
Counsel was not reasonable in taking rar le tes ean 
leged discriminatee was not a supervisor or in giving con 
weight to his denials of supervisory status “in the face of the 
foregoing objective factors.” 

As to the “traditional theories” on which the General Counsel 
aiid to teexing Bo conpten cinging Gast Bo exgtoyer vistet- 
ed Section 8(a)(3) by discharging two alleged discriminatees 
because of their union activities, the j a So 5 ae one. 

ailed to prove employer 
knowledge and animus, two essential com ts for an 8(a\(3) 
discharge allegation under the traditional ries. In his supple- 
mental decision, the judge found that the General Counsel knew 
that the employer was unaware that the alleged discriminatces 
had complained to the union about the long-continuing collec- 
tive-bargaining relationship. The judge found no merit in the 
General Counsel’s attempt to prove animus on the grounds that 
the alleged discriminatees were union stewards, that the employ- 


#8 $ U.S.C. § S04(DK 1B) defines “party” to exclude individuals and certain enterprises from the 
of the Act. 

18® 283 NLRB No. 98 (Chairman Dotson and Members Johansen and Babson). 

187 277 NLRB 701 (1985). 
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oy Rad Ries Sar emamagens ees with the discriminatees’ job 
classification before ging them, that an employer su- 
had testified that an accusation made by one of the al- 
[ged discriminates thatthe employer was antiunion was «con 
fer the supervisor’s suggestion to the employer that 

this person be discharged. 
In addition to relying on traditional theories to sustain the 
BaX3) em. General Counsel also alleged that dis- 
harging the alleged discriminatees because they were the sub- 
ject of, grievance brought by the union was “inherently de 


structive” of the employees’ righ engage in collective-bar- 
and violated Section 8( ways) ise ‘Ching Monarch Machine 
ool Co.*5* and P. W. Superma 160 the judge in the underly- 


ing case rejected this theory in the context of a nonanimus job 
loss related to a e further found that, even assuming 
that the inherently pugwansve Seaty wee soemeens 2 Se ones, 
the employer effectively rebutted the presumption of ity by 
showing under the test set forth in NLRB y. , A Trailer 
Co.'*! that the discharges had a substantial and legitimate busi- 


n The Ceneral Counsel contended that she was substantially jus- 
tified in bringing this case to the Board because it turned on 
credibility issues'®* and inferences to be drawn from the 
facts.'°* The panel agreed with the General Counsel that the 
judge erred in equa what he believed to be easily resolved 
credibility issues with the absence of such issues and by failing to 
draw reasonable amon ten from the General Counsel’s evi- 
dence.'** It found, contrary to judge, that the “objective fac- 
tors” covering the alleged discriminatee’s supervisory status did 
not negate a finding that the General Counsel was reasonable in 
relying on the alleged discriminatee’s denial that he was a su 
visor to overcome the testimony that he was a supervisor. With 
respect to the General Counsel’s reliance on the traditional theo- 
ries in filing her complaint, the panel found that it would be rea- 
sonable for the General Counsel to infer that the employer had 
knowledge that the alleged discriminatees had complained to the 
union about their wage rates, and that they were instrumental in 
having the union bring the a. The panel also found that 
it would be reasonable to infer that the employer blamed the al- 
leged discriminatees for the hostility which the grievance gener- 
ated between it and the union, that the employer believed labor 


18® See NLAB v. Great Dane Trailers, 388 U.S. 26 (1967). 

'** 227 NLRB 1880 (1977) 

16° 269 NLRB 839 (1984). 

16! 389 U.S. 375 (1967) 

*®® See, «.g., Natchez Coca-Cola Bottling Co., 269 NLRB 877, 878 (1984) 

'*8 See Bosk Paint & Sandblast Co. 270 NLRB 514 (1984); lowe Parcel Service, 266 NLRB 392 
(1983), enfd. sub nom. Jowe Express Distribution »». NLRB, 739 F.2d 1305 (8th Cir. 1984), cert. denied 
469 U.S. 1088 (1984), rehearing denied 470 U.S. 1024 (1985) 

14 See, e.g, Carmel Furniture Corp. 277 NLRB 1105 (1985), Western Publishing Co, 276 NLRB 
1566 (1985), Derickson Co., 7270 NLRB 516 (1984) 
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relations would be smoother without the alleged discriminatees, 
and that the employer’s discharging them rather than assigning 
them different work suggested retaliation resulting from the 
union’s pursuit of their grievance. As to the General Counsel’s 
reliance on the inherently destructive theory, the Board found 
that, unlike the employees in Monarch Machine Tool Co. and P. 
W. Supermarkets, the employer in this case did not have substan- 
tial business justification for laying off the alleged discriminatees 
and thus the General Counsel was justified in contending that 
their discharges were inherently destructive. 

In Leeward Auto Wreckers,‘®® a Board panel found, contrary 
to the administrative law judge, that the employer was not enti- 
tled to an EAJA award for fees and expenses incurred in suc- 
cessfully defending itself against an allegation that it had violated 
Section 8(a)(5) and (1) of the Act by not notifying the union of 
its decision to lay off unit employees, assigning nonunit employ- 
ees to perform unit work, and subcontracting out unit work 
without bargaining with the union. The judge had found, and the 
panel agreed, that the General Counsel was substantially justified 
in issuing the complaint and in proceeding to a hearing in this 
case. The judge, however, also found that on the fourth day of a 
6-day hearing the employer produced documentary evidence 
which supported its claim that its conduct was consistent with its 
past practice, was economically motivaicd, and had been acqui- 
esced in by the union, and that, in light of such evidence, the 
General Counsel was not justified in continuing to litigate the 
case beyond the fourth day. The judge concluded that the em- 
ployer was entitled to an EAJA award for fees and expenses in- 
curred in defending itself beyond the fourth day. The panel dis- 
agreed with the judge’s finding in this regard. Thus, it noted that 
while the documentary evidence produced by the employer on 
the fourth day had the effect of weakening the Government’s 
case, there was no obligation on the General Counsel’s part to 
withdraw the case at that point because the latter could not have 
known, prior to the judge’s issuing a decision, what, if any, 
weight the judge would give to the employer’s documentary evi- 
dence and the testimony of its witnesses vis-a-vis that produced 
by the General Counsel. The panel also noted that the judge’s 

ing that the employer had a valid defense to the complaint 
allegations was based not only on the documentary evidence sub- 
mitted by the employer on the fourth day of hearing but also on 
his resolution of certain conflicts in testimony in favor of the em- 
ployer. Thus, the panel concluded that under these circumstances 
the General Counsel was substantially justified in litigating the 
case to the close of hearing and in filing a posttrial brief with the 
judge. 


168 283 NLRB No. 85 (Chairman Dotson and Members Johansen and Babson) 
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In Lion Uniform,'** the Board reversed the administrative law 
mf. and found that the General Counsel was substantially justi- 
fied in issuing the unfair labor practice complaint alleging that 
the applicent violated Seciion 8(a)(3) and (5) and in rejecting the 
applicant’s offers to settle the case. 

On site te in 9, 1978, the General Counsel issued a complaint 

the applicant alleging that its temporary transfer of fire 
coat ste: sentoeliie from its Lake City, Tennessee facility to its 
Beattyville, Kentucky facility violated Section 8(a)(3). com- 
plaint also alleged that the applicant violated Section 8(a)(5) by 
serena, (0 Seren aver Ge Same. At the hearing, the appli- 
ered to withdraw its answer to the complaint and admit 
= Stee Ties poeeeees co Sap ong as the remedial order would 
allow it to keep coat production at its Beattyville facility and 
to return an equivalent production line to Lake City. The admin- 
istrative law judge approved the unilateral settlement offer, but 
the Board reversed and remanded the case for a resolution on 
the merits.'** Although the applicant continued to express a 
desire to settle the proceedings, the General Counsel to 
settle unless the applicant unconditionally restored its fire coat 
line to Lake City. At the subsequent unfair labor practice hear- 
~ the administrative law judge found the applicant’s decision 
temporarily transfer its fire coat line was based on legitimate 
Sleek suisten and thet te tantir i ust viciete Tantion 
8(aX(3) or (5).'** The Board adopted the judge’s decision. '** 
In rejecting the judge’s subsequent decision in the EAJA pro- 
the majority found that the General Counsel was sub- 
Ab nregpaclh of ang ag Be thowger ht hp, aay y. adlyrome d 
ee consisionte made y the applicant at the time of the transfer 
and the applicant’s failure to submit evidence to support its as- 
serted business justification defense until the unfair labor practice 
hearing. The majority also concluded that, because the General 
Counsel was substantially justified in initiating the case, the Gen- 
eral Counsel was also substantially justified in refusing to settle 
the case without a complete remedy for the claimed violations. 
Thus, the majority declined to award any fees for the defense of 
these allegations. 

The majority found, however, that the General Counsel was 
not substantially justified in alle ie that the applicant violated 
Section 8(a)(5) on January 5, 1978, when it announced its tenta- 
tive decision to make the temporary transfer of fire coat produc- 
tion permanent because the applicant’s letter announcing the de- 
cision emphasized that its decision was “tentative” and that it 
was willing to bargain over the issue. However, the majority de- 


1#* 285 NLRB No. 29 (Members Johansen, Babson, and Stephens; Chairman Dotson dissenting). 
#7 247 NLRB 992 (1980). 
1*® The judge found that the applicant did commit several other violations of Sec. Sal) and a 
violation of Sec. 8(aX5). 
18° 259 NLRB 1141 (1982). 
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clined to award the applicant any fees for its defense of the alle- 
gation because it was not a “significant and discrete” part of the 
proceeding and the applicant suffered no “measurable expendi- 
tures” for its defense of the allegation. 

Chairman LCotson dissented from the decision. Chairman 
Dotson found that the General Counsel was not substantially jus- 
tified in issuing the initial complaint or in rejecting the appli- 
cant’s numerous settlement offers. Emphasizing that the General 
Counsel reasonably should have known that the initial decision 
to transfer the fire coat production line was temporary and was 
caused by the union’s strike at the Lake City facility, and that 
the applicant expressed its willingness to negotiate over these 
issues, Chairman Dotson agreed with the judge that the General 
Counsel acted improperly in pursing the case and in rejecting the 
applicant’s offers to settle. 


VI 
Supreme Court Litigation 


During fiscal year 1987, the Supreme Court decided two cases 
in which the Board was a party. 


A. Union Discipline of Supervisor-Members 


In Electrical Workers IBEW Local 340,' the union fined two of 
its members, Schoux and Choate, for violating the IBEW consti- 
tution by working for employers that did not have a collective- 
bargaining relationship with the union. The Board found that by 
disciplining Schoux ae Choate, who were employed as supervi- 
sors, the union had “restrained or coerced” their employers “‘in 
the selection of [their] representatives for the purposes of collec- 
tive bargaining or the adjustment of grievances,” in violation of 
Section 8(b)(1)(B) of the Act. The Board relied, in part, on its 
doctrine that all supervisory employees are 8(b)(1)(B) representa- 
tives because such employees “form the logical ‘reservoir’ from 
which the employer is likely to select his representatives for col- 
lective bargaining or grievance adjustment.” 271 NLRB 995, 997 
(1984).2 The Board held that, irrespective of whether the union 
had or was seeking a bargaining relationship with Schoux’s or 
Choate’s employer, the discipline could have the effect of forcing 
the representative to quit, thus depriving the employer of the 
representative's services. 

The Court of Appeals for the Ninth Circuit accepted the 
Board’s findings that Schoux and Choate were 8(b)(1)(B) repre- 
sentatives. However, the court held that Section 8(b)(1)(B) only 
proscribed union discipline of supervisors working for an em- 
ployer whose employees the union represented or had demon- 
strated an interest in representing. 


' NLRB ». Electrical Workers IBEW Local 340, 107 S.Ct. © F.2d 1489 (9th Cir. 1986). 

* The Board did not find that Choate actually performed «:; +» . ave-bargaining or grievance 
adjustment duties. It found, however, that Schoux had adjusted personal (as distinguished from con- 
tractual) grievances, and thus qualified as an 8(b\1\(B) representative without resort to the “reservoir 
doctrine.” 
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Resolving a conflict in the circuits,* the Supreme Court* held 
that a union does not violate Section 8(b)(1B) when it disci- 
plines a supervisor-member who does not participate as the em- 
ployer’s representative in collective bargaining or grievance ad- 
justment, and whose employer has not entered into a collective- 


ens peeenes VS Se See, Tee, Se Vaart pee 
the ’s “reservoir doctrine,” ing that in Florida Power® it 
had “created a restrictive ‘adv ect’ test” to determine 


when Section 8(b)(1)(B) is violated by union discipline of super- 
visory employees (107 S.Ct. at 2008). Implicit in Florida Power, 
the Court stated, was the limitation that “an adverse effect on 
future § 8(b)(1)(B) activities exists only when an loyer- 
sentative is disciplined for behavior that occurs while he or she is 
engaged in § 8(b)(1)(B) duties—that is, ‘collective bargaining or 
ance adjustment, or ... any activities related thereto” 
(bid), The Court added that it had held in 4BC* that, “before a 

8(b)(1)(B) violation can be sustained, the NLRB must make a 
factual finding that a union’s sanction will adversely affect the 
employer-representative’s performance of collective-bargaining 
or grievance-adjusting duties” (107 S.Ct. at 2010). The Court 
concluded that “[o]ne simply cannot discern whether discipline 
vill have an adverse impact on a supervisor-member’s future per- 
formance of § 8(b)(1)(B) duties when their existence is purely hy- 
pothetical” (id. at 2011). 

‘The Court further held that the absence of a collective-bar- 
gaining relationship between the employers and the union made 
the ibility that the union’s discipline of Schoux and Choate 

coerce their employers in their choice of tatives 

“too attenuated to form the basis of an unfair r practice 
charge” (107 S.Ct. at 2012). The Court reasoned that “when a 
union has no collective-bargaining relationship with an employer, 
and does not seek to establish one, both the inceative to affect a 
supervisor's performance [of § 8(b)(1)(B) duties] and the possibili- 
that an adverse effect will occur vanish” (ibid.).? Moreover, 
Court said, the union’s discipline of Schoux and Choate did 
“not coerce [their employers] in their selection of § 8(b)(1)\(B) 
representatives” (id. at 2013). Any union member who valued 
union membership would be less willing to serve if the cost of 
service were loss of membership, which, in turn, would limit the 


* The Court of Appeals for the Eleventh Circuit had held that, even if a union does not represent or 
intend to represent a company's employees, Sec. 8(b\(1)(B) is violated by union discipline that pres- 
sures @ supervisor-member to cease working for a nonunion employer. NLRB v. Electrical Workers 
IBEW Local 323, 703 F.2d 501 (1983). 

* Justice Brennan delivered the opinion of the Court. Justice Scalia filed an opinion concurring in 
the result. Justice White, joined by Chief Jurtice Rehnquist and Justice O'Connor, filed a dissenting 


opimon 

* Florida Power & Light Co. ». Electrical Workers IBEW Local 641, 417 U.S. 790 (1974). 

* American Broadcasting Cos. v. Writers Guild, 437 U.S. 411 (1978). 

* The Court noted (id. at fm. 13) that direct coercion of an employer's choice of representatives 
would be a violation of Sec. (6 1)\(B) whether the union has or secks a bargaining relationship with 
an employer. 
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Sine oF Se caper vines pest [eee WCn 2 CNET eS ORNS eatent 
tien wt 8 S(O But this “minimal effect on an employer's se- 
lection of § 8(b)(1)(B) representatives is insufficient to support a 


§ 8(6)(1)(B) pa (id. at 2014).® 


B. Successor’s Obligation to Bargain 


In Fall River,* the Supreme Court upheld the Board’s tests for 
whether a purchaser of a business is obligated to 


transition in ~~ ae 
In February 1982, Sterlingwale Corporation, which had oper- 
ated a textile dyeing and finishing plant, ceased production aiid 
laid off all of its production employees. It retained a skeleton 
crew of supervisors and maintenance workers until late summer, 
when it went out of business altogether. During this period, one 
of its — aaeaeee ane = = of = of its cus- 
tomers formed ver Corporation for purpose of engag- 
~ in one aspect of Sterlingwale’s business and to take — 
of its assets and work force. Fall River acquired S 
—_ its equipment, and some of its inventory and, in Septenther 
982, began operating out of that plant and hiring employees. Its 
on teachin’ thet was | full shift, or about 55 to 60 employees; 
vn it intended to “see how business would 
be” (107 Se. at $330) and, business permitting, to expand to 2 
In October 1982, when Fall River had hired 21 employees, of 
whom 18 had formerly worked for Sterlingwale, the union that 
had represented Sterlingwale’s production and maintenance 
workers for some 30 years requested recognition by Fall River 
and the t of collective bargaining. Fall River re- 
fused the request, snags Irn it had “no legal basis.” On Novem- 
ber | , 1982, the union ged Fall River sith an unlawful vefus 
al to bargain. 
Ay! No —. 1982, Fall River had employees in a full range 
of jobs, had begun production, and was handling customer 
orders. By mid-January 1983, it had reached its initial goal of one 
wah gre. and some employees were working a second shift. Of 
ts 55 em ® employees 36 were ex-Sterlingwale employees. By mid- 
April, Fall River had 107 employees, and was operating 2 full 
shins for the first time, former Sterlingwale employees were out- 
numbered, by a small margin. The same working conditions ex- 


* The Court acknowledged that “ABC does suggest in dictum that any discipline that affects « su- 
pervisor-member's ‘willingness to serve’ as a § 8(>X 1B) supervisor is unlawful.” The Court dis- 
avowed this statement, asserting that it was “unnecessary to the disposition of ABC” (id. s* 2013 fn. 
15). 

* Fall River Dyeing Corp. ». NLRB, 107 S.Ct. 2225, affg. 775 F.2d 425 (ist Cir. 198%). 

© NLRB ». Burns Security Services, 4% U.S. 272 (1972) 
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isted as under Sterlingwale, and over half of Fall River's business 
came from former Sterlingwale customers. 

ying the standards approved in Burns, the Board conclud- 
ed in the totality of the circumstances, there was substantial 
continuity in the employing en and that Fall River ac- 
cordingly was a successor to and was required to 

Y ith the anion if. majorite of tn uni caglotens bad 
aoe Seaeapere & Se pretecaner. The Board further held that 
the obligation to bargain attached in mid-January, when Fall 
River first employed a “subsiantial and representative comple- 
ment” of its work force, of whom a majority had been represent- 
ed by the union when they were employed by Sterlingwale. Fi- 
nally, the Board held that the union’s October 1982 request for 
recognition, although premature, was a continuing demand, and 
created an obligation to bargain when the loyer reached a 
representative capacity. The Court of Appeals for the First Cir- 
Scur enforced the Boacd’s Order and the Sepreme Court affirmed 
that decision. 

Initially, the Supreme Court'' held that a successor’s obliga- 
tion to bargain with the union that represented its predecessor's 
employees is not limited to a situation in which the union had 
been recently certified (and thus enjoyed an irrebuttable 1-year 

presumption of continued majority status), as in Burns, but that 

the obligation extends beyond the certification year (when the 
union enjoys a rebuttable presumption of continued majority 
status). The Court explained that both ptions “are based 
not so much on an absolute certainty the union’s majority 
status will not erode following certification” as on the overriding 
statutory policy of industrial peace, which the presumptions fur- 
ther by ““promot[ing] stability in collective-bargaining relation- 
ships, without iapaiton the free choice of employees” (107 

S.Ct. at 2233). The Court added that the rationale behind the 
presumptions is “particularly pertinent during a transition be- 
tween employers [when] a union is in a peculiarly vulnerable po- 
sition . . . [and] needs the ptions of majority status . . . to 
safeguard its members’ ts and to develop a relationship with 
the successor,” and when employees “may well feel that their 
choice of a union is subject to the vagaries of an enterprise's 
transformation” (id. at 2233-2234). It noted that the new employ- 
er is not bound by the substantive provisions of its predecessor's 
contract, and incurs a presumption-based bargaining obligation 
only if it “makes a conscious decision to maintain generally the 
same business and to hire a majority of its employees from the 
predecesor” (id. at 2234). 

The Court upheld the Board's finding of “substantial continui- 
ty” as supported by substantial evidence, particularly noting that 


'! Justice Blackmun delivered the opinion of the Court. Justice Powell, joined by Chief Justice 


maneekaice sommbanat” rule—which fixes the moment when 
Se ee ee ee 
eS ee ee ee ee ee ae 

thus triggers the successor’s bargaining obligation—is reasonable 
in the successorship content. Tis Const salteted the ematever’s 
contention that the determination regarding a union’s representa- 
Se ee ee ee eee oe 
tained a full complement work force as an “approach . 


will “generally know with tolerable certainty when all . . . job 
classifications have been filled or substantially filled, when it has 
hired a majority of the employees it intends to hire, and when it 
has begun normal production” (id. at 2240). 

Finally, the Court concluded that the Board's rule that a pre- 
mature union demand remains in place until the employer 
reaches a substantial and representative complement makes sense 
in the successorship situation. The union, which has no estab- 
lished relationship with the successor, is unable to determine 
when the triggering work force has been hired, ana “with little 
trouble” an employer can treat a premature demand as a continu- 
ing one (107 S.Ct. at 2241). 
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vil 
Enforcement Litigation 
A. Board Deferral 


1. Arbitration 


Section 10({a) of the Act provides that the Board's power to 
unfair labor practices “shall not be affected by any other 
means of adjustment or ion that has been or may be es- 
tablished by agreement, S Reltions Act, 1947 G9 USC t 
of the Labor Management Relations Act, 1947 (29 U.S.C. 
17X(d)), provides, however, that final adjustment by a method 
on by the parties is “the desirable method for settlement 
grievance disputes arising over the application or in 
tion of an existing collective-bargaining agreement.” According 
ly, the Board has long exercised its discretion to defer to the ar- 
bitral process in appropriate cases. 
In Olin ." the Bourd reaffirmed and refined the Spielben; 
standards* governing the Board's determination whether to defer 
to an arbitration award. The Board stated that it would find that 
the unfair labor practice issue had been adequately considered by 
the arbitrator if “(1) the contractual issue is factually parallel to 
ee ee 
ed generally with the facts relevant to resolving the unfair labor 


practice. 

In Wheeling-Pittsburgh Steel Corp. v. NLRB,* the Sixth Circuit 
agreed with the Board’s conclusion that the second condition 
wa: not satisfied in a case where the record affirmatively demon- 
strated that the arbitrator had not been presented with evidence 
that was critical to the statutory issues. The union and the em- 
ployer ia that case were parties to a collecti ining agree- 
ment that ee ee conditions 
“unsafe '« ood the hazard inherent in the job.”* Pursu- 
ant to vision, an employee filed a grievance contesting his 
disch. ‘° refusing to operate a crane that he believed to be 
unsafe. The cinployee’s grievance went before an arbitrator, who 
upheld the employee's discharge, finding that he did not believe 


i 


' 268 NLRB 57) (1984) 

* Spielberg Mime Co. 112 NLRB 1080 (1955) 
* 821 F.2d 342 

*id at 44 


140 Pifty-Second Annual Report of the National Labor Reistions Board 


in good faith that the crane was unsafe and had not used the con- 
tractual procedure for resolving safety complaints. 

The court agreed with the Board that the arbitrator had based 
his decision on a “limited and inaccurate view of the facts,” 
ronoos finding that the cram evidence and to the arbitrator's er- 

diet tho eunne had been sepsiond belaee the om- 


evidence conshered by the Boat was critically’ different 


Se head eet de hee Ee eee ce ee 
court held that the Board had not abused its discretion by refus- 
ing to defer to the arbitrator's award.* 


2. Precomplaint Settlements 
The Board's policy of deferral to plaint settlement 
received approval from the Ninth Circuit in Mahon ». 


ee ee oe ee ee 
ees of ee a oe for engaging in a sympathy strike. The 
cont 


tractual 
dure and convened a board of adjustment. After hearing evi- 


i 
; 


was parties, incheding the employess, 
had agreed to be bound; and that the settlement was not clearly 
repugnant to the policies « f the Act. The court affirmed, holding 
that the Board had acted within its discretion in deferring to the 
settlement. Further, the court distinguished deferral to settlement 
agreements from deferral to arbitration awards, thereby render- 

ing inapposite some criticism the Board has received in the latter 
slreation.° The court concluded that the parties’ increased con- 
trol over the terms of a settlement agreement, compared with 
their control over the terms of an arbitration award, more read- 
ily justified the assumption that the chosen method of dispute 
resolution addressed and resolved all the potential claims and li- 


* id at 45-346 

* e088 F 2d 1342 

* 268 NLRB 57) (1984) 

* See, for example, Taylor +» NLAB, 186 F 2d 1516 (11th Cir 1986) (reversing Board decision to 
defer to arbutrat on award) 
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abilities arising out of their dispute, including those arising under 
the National Labor Relations Act. 


B. Waiver of the Right to Strike 


Section 7 of the Act guarantees employees the right to refuse 
to cross a lawful picket line. The right of employees to engage in 
such a “sympathy strike” may be waived by the union that rep- 
resents them, but waiver of this statutory right must be clear and 
unmistakable. In its Indianapolis Power decision,® the Board over- 
ruled an earlier holding'® and announced a rule that, absent ex- 
trinsic evidence that the parties intended otherwise, a broadly 
worded no-strike provision in the parties’ collective-bargaining 
agreement waives the employees’ right to engage in a sympathet- 
ic sirike. 

The Indianapolis Power rule was presented to the Third Circuit 
in a case in which the Board found that the contractual no-strike 
clause hac waived the employees’ sympathetic rights.'! Accord- 
ingly, the Board dismissed a complaint alleging that the employ- 
er had unlawfully coerced its employees by threatening to disci- 
pline them if they observed another union’s picket line. Initially, 
the court rejected the union’s contention that the Jndianapolis 
Power rule was inconsistent with the settled principle that statuto- 
ry rights may be relinquished only by clear and unmistakable evi- 
dence of such intent. The court concluded that the primary pur- 
poses of the Act “[are] not frustrated by a rule allowing the par- 
ties to embody in broad contractual terms their mutual desire to 
include sympathy strikes as part of their no-strike agreement.” 

The court, however, rejected the Board’s view that inquiry 
into the parties’ intent need go no further than to ascertain the 
“plain meaning” of a broadly phrased no-strike clause. The court 
allied itself with the view of the District of Columbia Circuit 
that the Board was required to consider “[e]xtrinsic evidence— 
whether affirmative or negative in nature—. . . in order to sus- 
tain a finding of a comprehensive waiver.”'? In the instant case, 
the court found, first, that the language and structure of the par- 
ties’ agreement indicated the union’s intent to waive its members’ 
right to strike for any reason, not only over disputes that were 
amenable to arb‘ircation. The court then examined the extrinsic 
evidence and found further indication of waiver in the “prevail- 
ing law” at the time the no-strike clause was first adopted and in 
the union’s failure to seek to renegotiate the terms of the contract 
after two arbitration decisions had held that the union had 


* indianapolis Power & Light Co., 273 NLRB 1715 (1985), remanded sub nom. Electrical Workers 
IBEW Local 1395 v. NLRB, 797 F.2d 1027 (D.C. Cir. 1986) 

'© Operating Engineers Local 18 (Davis-McKee), 23® NLRB 652 (1978) 

'! Electrical Workers IBEW Local 803 v. NLRB, 826 F.2d 1283 

12 Id. at 1296 fn. 24, citing Electrical Workers IBEW Local 1395 v. NLRB, supra. 
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waived its members’ sympathetic rights. The court therefore 
upheld the Board’s dismissal of the complaint. 


C. Employer Discrimination 


Section 8(a\(3) of the Act generally proscribes employer “dis- 
crimination in regard to hire or tenure of employment or any 
SnD OF SORES © Supreymens Wo qnesusnge Sr Ceeenmaes 

in any labor organization.” In a lead decision, 
Board that an employer dic not violate Section 8(a)(3) by 
temporary employees after lawfully locking out its perma- 
nent smprarere © Gly Cpphgene pecuite is surpent of a legiti- 


es ee .13 Relying on Supreme Court prece- 
dent, '* Board concluded that th: employer’s conduct was 
not inherently destructive of employee statutory rights; that its 
effect on those rights was vely slight; that the employ- 
er had come forward with a legitimate and substantial business 
justification; and that, absent specific proof of antiunion motiva- 
tion, the employer’s conduct was lawful. 

The Third Circuit upheld the Board’s dismissal of the com- 
plaint against the employer.'® In concluding that the employer's 
conduct was not inherently destructive of employee rights, the 
court noted the three factors considered by the Eighth ircuit in 

neues vue the use of temporary replacements during a 
— an inherently destructive or comparatively slight 
employee rights: (1) whether the replacements were ex- 

only for the duration of the labor dispute and 

[ible 6 define Gate for took tarsplastion bad buen sommnat- 
cated to the union and employees; (2) whether the of re- 
turning to work was available to the employees on their accept- 


old contract.'® Addressing the application of those factors to the 
case before ore it, the Third Circuit affirmed the administrative law 
judge’s that (1) although the employer’s advertisements 
for replacement workers did not ify their temporary nature, 
intended to return regular employees to work 
strike; (2) the union could have returred its 

on terms less profitable than desired; :nd (3) 
tho emataper had eqeed to the latest in © caries of una pre- 
posed security clauses, only to have it withdrawn by the union. 
The concluded that the slight impact on :mploy- 
ee rights which the employer’s e>nduct arguably had wis negat- 
ed by the employer's legitimate and substantial business justifica- 


a 
HHT 


'* Harter Equipment, 280 NLRB No. 71 (June 24, 1986) 

'* American Ship Building Co. »» NLRB, 380 U.S. 300 (1965), NLRB ». Brown Food Store, 80 US. 
278 (1965); NLRB +. Great Dane Trailers, 368 U.S. 26 (1967). 

'*® Operating Engineers Local 825 (Harter Equipment) ». NLRB, 829 F 2d 458 

\* Inter-Collegiate Press ». NLRB, 486 F.2d 837, 845 (8th Cir. 1973), cert. denied 416 US. 938 
(1974). 
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tion.’7 Thus, the court affirmed the administrative law judge’s 
findings (1) that the employer was in financial straits and the 
union knew it, and (2) that no temporary replacements were 
hired until 6 weeks after the commencement of the lockout, 
during which period no unit work was performed. 

Finally, the Third Circuit rejected the union’s contention that 
the Board erred in failing to assess adequately the employer’s 
conduct in terms of Section 8(a)(1) of the Act. Rather, the court 
held that ithe Board’s analysis, which simultaneously discussed 
the alleged violation of Section 8(a)(1) and (3), was consistent 
with the relevant court decisions, which had adopted a similarly 
congruent analysis.*® 


D. Bargaining Units 


During the year, two courts of appeals rejected the suggestion 
that the Board was statutorily compelled to utilize a standard 
other than “community of interests” in grouping employees into 
collective-bargaining units in the health care field. The Board 
had previously been faulted for applying that traditional standard 
by several courts of appeals, each of which had concluded that a 
“disparity of interests” standard was mandated when 
extended coverage of the Act to employees in the health care 
field in 1974. In reaching that conclusion, the courts relied on the 
legislative history accompanying the health care amendments— 
specifically, on expressions of concern that health care was an in- 
dustry characterized by small groups of highly specialized em- 
ployees, and that allowing them to be represented in too many 
small units could lead to unnecessary strikes, ultimately threaten- 
ing efficient delivery of health care. In a Senate committee 
report accompanying the amendments, the sponsors indicated 
that “[djue consideration should be given by the Board to pre- 
venting proliferation of bargaining units in the health care indus- 
try.” 

Originally, in St. Francis I,2° the Board attempted to imple- 
ment this admonition by applying a modified version of the tradi- 
tional community-of-interests standard. This approach required 
the Board to consider whether a proposed unit comprised one or 
more of the seven broad ppowe of employees commonly found 
in hospitals. If it did not, the Board would not allow its designa- 
tion as a separate unit; if it did, the Board then considered 
whether the employees shared a community of interests sufficient 
to warrant placing them in a single unit. This approach was criti- 
cized by courts of appeals as an inadequate response to the ex- 


*? 829 F.2d at 462-463. 

'* Id. at 463. 

'® S Rept. No. 93-766 at 5 (1974); Legislative History of the Coverage of Nonprofit Hospitals Under 
the National Labor Relations Act 12 (G.P.O. 1974). 

*° St Francis Hospital, 265 NLRB 1025 (1982). 
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pressions of concern in the legislative history about proliferation 
of bargaining units in the health care industry. Those courts gen- 
erally indicated that the legislative history of the 1974 amend- 
ments mandated the Board to base unit determinations on “dis- 
parity of interests,” by grouping employees together unless their 
differences from other employees were so marked as to warrant 
sapeeete sep resentation.** The Board responded in St Francis 
IT*® by adopting the view that the legislative history, and par- 
ticularly the committee report, obligated it to apply the disparity- 
of-interests standard. 

In 1987, however, one court upheld a community-of-interests 
unit determination in the health care industry.2* The Board in 
that case had upheld the Regional Director’s designation of a 
broad unit including professionals and nonprofessionals, but ex- 
cluding certain business office clericals as lacking a community 
of interests. The court rejected the employer’s assertion that the 
Board was bound by the legislative history to apply the St. Fran- 
cis II disparity-of-interests test. Citing congressional endorse- 
ments of the Board’s discretion in the area, the court held that 
the Board had satisfied the requirement that the Board give “due 
consideration” to the problem of proliferation by the Regional 
Director’s explicit references to that problem in his decision.** 

In the second case, the United States Court of Appeals for the 
District of Columbia Circuit reversed and remanded St. Francis 
II itself.2® St. Francis II involved the Board’s finding that a unit 
of maintenance employees, a unit found appropriate in St. Francis 
I, was inappropriate under the newly enunciated disparity-of-in- 
terests standard. The court concluded that the Board had misin- 
terpreted the legislative history as supporting a congressional 
mandate to apply disparity of interests. It pointed out that Con- 
gress had failed to enact specific proposals to limit the number of 
units in health care institutions, and had made no reference in the 
amendments themselves to the committee report on which the 
Board and the other courts had relied in developing the dispari- 
ty-of-interests standard. In the court’s view, those facts militated 
against ““a judgment that Congress intended a result that it ex- 
pressly declined to enact.’”’*° The court therefore remanded the 
case for the Board to apply “its own judgment and expertise” in 
developing an appropriate standard, rather than relying on “a 


®1 See, for example, Long Island College Hospital ». NLRB, $66 F.2d 833 (24 Cir. 1977), Allegheny 
General Hospital v. NLRB, 608 F.2d 965 (3d Cir. 1979), NLRB »¥. Frederick Memorial Hospital, 691 


F.2d 191 (4th Cir. 1982), Mary Thompson Hospital ». NLRB, 621 F.2d 858 (7th Cir. 1980), NLRB ». St 
Francis Hospital, 601 F.2d 404 (9th Cir. 1979); Presbyterian/St. Luke's Medical Center v. NLRB, 653 
P.2d 450 (10th Cir. 1981). 

®® St Francis Hospital, 271 NLRB 948 (1984). 

** S: John’s General Hospital ». NLRB, 825 F.2d 740, 742-744 (3d Cir.) 

®* Id. at 743-744. 

®*® Electrical Workers IBEW Local 474 v. NLRB, 814 F.2d 697. 

#* Id. at 711, quoting Gulf Oil Corp. v. Copp Paving Co., 419 U.S. 186, 200 (1974). 


1. Good-Faith Bargaining 
Sections 8(a)(5), 8(b)\(3), and 8(d) of the Act impose on em- 


concession.” These statutory provisions require employers and 
unions to enter into negotiations with an open mind and a will- 
ingness to reach agreement; thus, neither party may advance pro- 
posals with a “take it or leave it” attitude.** On the other hand, 
see at Saas 0 seams © party Se eotaetn © Sanpmens pet 
tion sincerely maintained, even the position prec 


tive-bargaining contract identical to one the union had simulta- 
neous! with another employer association. In 


exhibited an “open” and “accessible position”; and that the union 
made at least one concession from its original bargaining posi- 
tion. The court also rejected a claim that the union’s action com- 
lled the first association to t the second association as its 
gaining agent in violation of ion 8(b)(1)(B) of the Act. 
The court noted that the union never asked the association to 
designate the second association as its t, and at all times it 
negotiated directly and exclusively with the first association. 


2. Mandatory Subjects of Bargaining 


Pursuant to Section 8(d) of the Act, an employer and the rep- 
resentative of its employees have a mutual obligation to bargain 
in good faith with respect to wages, hours, and other terms and 
conditions of employment. Such mandatory subjects of bargain- 
ing cannot be imposed or changed through the unilateral action 
of” either party to the collective-bargaining relationship.*' The 
parties must bargain over the imposition of or change in such 
mandatory subjects until they reach agreement or impasse. 


*7 id. at 714. 

** See NLRB +. Insurance Agents, 461 U.S. 477, 486-487 (1960) 

*® See NLRB ». American National Insurance Co., 343 Us. 395, 404 (1952) 
*° Kankakee-lroquois County Employers’ Assn. ». NLRB, 825 F 2d 1091 

*' NLRB +. Katz, 369 U.S. 736 (1962) 
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In First National Maintenance Corp. v. NLRB,** the Supreme 
Court held that an employer did not have to bargain over the 
decision to close down part of its business where the decision 
had as its focus only the economic profitability of the business, 
involving a change in the scope and direction of the enterprise, 
even though the decision also had a direct impact on employ- 


The Board interpreted First National Maintenance Corp. in Otis 
Co.,** a case involving an employer's decision to trans- 
oF cueeen Conetenp Same ane fast to Gueter. A plurality of the 
Board found that the decision was not subject to mandatory bar- 
ini In so finding, the plurality (Chairman Dotson and 
Hunter) held that an employer must bargain about all 
decisions which turn on a reduction in labor costs and not on a 
change in the basic direction or nature of the enterprise.** 

In Steelworkers Local 2179 v. NLRB,** the Fifth Circuit af- 
firmed Board's finding that an employer's decision to relocate 
functions from one plant to another was not subject to mandato- 
ry i because the decision did not turn on labor costs. 
The court ‘ahhially noted that, in First National Maintenance, the 
Supreme Court had not dictated to the Board any particular 
or formula which it must follow. The court then 
“turns-on-labor-costs” test adopted by the Board 
plurality in Otis Elevator was a reasonably defensible interpreta- 
tion of the Act and the Supreme Court's opinion in First National 


ne 


F. Union Dues Deductions 


Section 302(c)(4) of the Labor Management Relations Act, 
1947 (29 U.S.C. § 186(c)(4)), permits employers and unions to 


ten assignment which shall not be irrevocable for a period of 
more than one year, or beyond the termination date of the appli- 
cable collective agreement, whichever occurs sooner.” T ly, 
in cases in which the parties have agreed upon a dues deduction 
system, the assignment form makes the assignment irrevocable 
for a year or until the contract's termination date. Nonetheless, 
the Board has held, with court approval, that in certain circum- 
stances an assignment may be revoked or voided prior to the 
stated date for revocation even though the assi — otherwise 
conforms to the requirements of Section 302(c)(4). Thus, in Penn 


** 452 U.S. 666 (1981). 
** 269 NLRB 891 (1984) 
** Member Dennis and Member Zimmerman, applying somewhat different analyses, separately con- 
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Cork & Closures,** the Board and the court held that when em- 
ployees, in an election conducted pursuant to Section 9(e) of the 
Act, voted to rescind a union’s authorization to enter into a 
union-security clause, the employees’ dues assignments were no 
valid and enforceable even though their stated expiration 
dates fell beyond the date of the election. Similarly, in Railway 
Clerks (Yellow Cab),3? the Board and the court held that when 
yees permanently severed their employment with an em- 
yer and and then resumed working for the employer before the 
soe < See Sots eoeneenn, Se Senantaents cows 

not be utilized to justify dues deductions d 
of employment. The Board has further held, in'a line of 


cases Tia with Carpenters San Diego County Council 
a ( ~“Ty~ and summarized in Machinists Local 2045 


quid pro quo for the em employee’s union membership. 

The Board’s Campbel. artaciole was reviewed for the first time 
by a court in a case before the Ninth Circuit.*° Viewing the 
principle as resting on traditional rules governing contracts, the 
court held that the principle was “grounded . . . on an errone- 
ous view of the requirements of contract law.” The court noted 
that, under conventional contract law rules, “[a] party’s duty to 

orm even a wholly executory contract is not excused merely 

he decides that he no longer wants the consideration for 

which he has bargained.” When, as in the instant case, the em- 
ployer and the union continue to oficr the employee the benefits 
of union membership, the Ninth Circuit held that. as a matter of 
contract law, the employee is not free simply to refuse to comply 
with his part of the bargain—his obligation to pay dues to the 
date stated for revocation in the assignment. The court noted, 
however, that there might be other bases besides contract law on 
y rem to justify the result reached by the Board, and according- 
the case to the Board for its further consideration. 

Y The court, with one judge io upheld another part of 
the Board’s decision concerning the effect of Section 1205(a) of 
the Postal Reor tion Act (39 U.S.C. § 1205(a)). The court 
agreea with the that the provision, which permits dues de- 
ductions in the Postal Service and is similar to Section 302(c)4), 
does not mandate irrevocability as a matter of law for dues as- 

ts in the Postal Service. The court also held that the 
Board, and not the Postal Service, has primary responsibility for 
construing and applying these statutory provisions. 


** 156 NLRB 411 (1965), enfd. 376 F.2d 52 (2d Cir. 1967), cert. denied 389 U.S. 843 (1967) 
** 205 NLRB 890 (1973), enfd. 498 F.2d 1105 (Sth Cir. 1974). 

** 243 NLRB 147 (1979). 

** 268 NLRB 635 (1984) 

*° NLRB ». Postal Service, $27 F.2d 548 
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VIII 
Injunction Litigation 


A. Injunctive Litigation Under Section 10() 


Section 10(j) of the Act empowers the Board, in its discretion, 
after issuance of an unfair labor practice complaint against an 
employer or a labor organization, to petition a U.S. district court 
gt pepenesy Sareneies GENE oF suaeeng ing order 

d of the unfair practice while the case is 
before the Board. In fiscal 1987, waft wee beveedpdhoor 
P29 petitions for temporary relief under the discretionary pro 
sions of Section 10()): 55 aholast cnslevens and 6 ensient tuber 
organizations. Of this number, together with petitions pending in 
court at the beginning of this report , injunctions were 
granted by the courts in 15 cases and in 3 cases. Of the 
Swmining’ cance 12 were settled prior Wo court ection, 1 wes 
withdrawn based on changed circumstances, and 7 remained 
pending further processing by the courts. 

Injunctions were obtained against employers in 12 cases and 
against labor organizations in 3 cases. The cases against employ- 
ers involved a variety of alleged violations, including interfer- 
ence with nascent union organizational activity and conduct de- 
signed to undermine an incumbent union’s representational status, 
and several instances when an employer’s cessation of operations 
necessitated an injunction to sequester assets to protect an even- 
tual Board backpay order. The cases against unions involved se- 
rious picket line misconduct during labor disputes when local au- 
thorities appeared unable to control the misconduct, a strike 
against a health care institution in violation of the notice require- 
ments of Section 8(g) of the Act, and a refusal to bargain in good 
faith in a multiemployer association unit. 

Several cases decided duriag the past year were of sufficient 
interest to warrant particular attention. 

In Asseo v. Pan American Grain Co.,' the First Circuit joined 
the Second and Sixth Circuits* in holding that interim injunctive 
relief under Section 10(j) may appropriately include an order di- 
recting an employer to bargain with the union based on a show- 


* 805 F.2d 23. 
* Seeler v. Trading Port, $17 F.2d 33 (2d Cir. 1975), Levine v. C & W Mining Co., 610 F.2d 432 (6th 
Cir. 1979). 
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practices 
paeeene S Sere o ces Soars oeeee. Sa Geeeen, Ee cee 
on the Third Circuit's holding in Eisenberg v. Wellington 
Hell ursing Home,* upheld the district court’s order 
the employer to reinstate four union supporters who had been 
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discharged,” noting that the Board was entitled to time to 
vestigate and deliberate.” However, the circuit court stated 
it considered the Board's request for 10(j) relief “to be a promise 
of a: y disposition [of the administrative proceeding] with 
the of dissolution, or modification, by the court, on motion 
of the employer, if the promise is not kept.” 805 F.2d at 29. 

In Gottfried v. Frankel,* the Sixth Circuit affirmed a district 
court's grant of an injunction directing the employer, at a time 
when it was bargaining with an incumbent union for a labor 
agreement to replace one which had expired, to cease and desist 
from interfering with or agg seo against employees be- 


ER 


portion of the order that enj the em w dah rom “failing 
refusing to bargain in good faith with the 

Preliminarily, the Sixth Circuit disposed ry a series of proce- 
dural defenses interposed by the employer, ruling: (1) that the 


petition was filed in the name of the Regional Director rather 
than by the Board itself; (2) that the 10(j) petition served on the 
employer was not defective because it was unaccompanied by a 
summons pursuant to Fed.R.Civ.P. 4; and (3) that the district 


* 651 F.2d 92, 906-907 (1981) 
* 818 F.2d 485 


818 F.2d at 495 (emphasis in original). A ying this standard, 
the court concluded that reinstatement a union activist and 


parties 

fects of these activities.” Id. at 496. Further, the court rejected 
the claim that injunctive relief was unnecessary because the 
unfair labor practices were not ongoing, “since the prior activi- 
ties could have lingering effects on union activity.” Ibid. 

In Eisenberg v. Honeycomb Plastics Corp.,® the district court 
found reasonable cause to believe that the employer had 
in a pervasive campaign of unfair labor practices, including dis- 

imi discharges, to defeat a union’s organizing campaign. 
In concluding that 10(j) relief, including the interim reinstate- 
ment of the discriminatees, was just and proper, the court distin- 
guished the Third Circuit's decision in Lenape Products,® affirm- 


* 125 LRRM 3257 (D NJ) 
* Bisenberg + Lenape Products, 74) F 2d 999 (1986). See 51 NLRB Ann. Rep. 169 (1986) 
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In Silverman v. Imperic Foods,'' a district court found reasona- 
ble cause to believe that the employer had discriminatorily accel- 
erated an economically motivated decision to relocate its factory 


concluded that 10(j) relief, including mass reinstatement of the 
discharged employees and an affirmative bar order, was 


necessary to “re-establish the conditions as existed before 
the psn id unlawful campaign.”'* Absent such relief, the 

court reasoned, any final Board order would be “too late to pre- 
vent [the employer] from obtaining its objectives by unfair labor 


Two district courts during the year concluded that interim re- 
instatement of a single alleged discriminatee was “just and 
proper” to prevent irreparable injury to employee statutory 
rights. In Hoffman v. Burgundy Motors,'* the discriminatee was 
the sole union organizer in a small unit, whose discharge threat- 
ened to nip in the bud the union's nascent campaign. In Seeler v. 
Accurate Casting Co.,'® the reinstated employee was chair- 
man of the incumbent union's negotiating committee. It is note- 


* 125 LRRM at 327! 

* Thad. 

* Kobell » Suburban Lines, 731 F 2d 1076 (1984). See 49 NLRB Ann. Rep. 140 (1984) 

© 125 LRRM at 3278. The court relied on the First Circuit's decision im Ameo + Pon American 
Grein Co., wapra. The Third Circuit has not yet passed on the appropriateness of Gisse! bargaining 
orders under Sec. 10(j). See generally 51 NLRB Ann. Rep. 169 (1986) 

'' 46 F Supp WI(SDNY) 

'® The court relied on Ox-Woll Products Mf Co, 1*5 NLRB 840 (1962), enfd 310 F.2d 878 (a 
Cir. 1962). 

** 646 F Supp at 400, citing Seeler » Trading Port, $17 F 2d 33, 8 (2d Cir. 1975) 

** Ibid, quoting from Reynolds + Curley Printing Co, 247 F Supp. 317, 324 (M.D Tenn. 1965) 

'* Civil No. B-86-421 (WWE) (D Conn) 

* 6-CV-M6(NDNY) 
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'* Pascerell » Alpine Fashions, 126 LURRM 2242 (D.NJ), Pletchet + Memphis Dinettes, Civil No 
87-2239 HB (W D Tenn ), as amended, stay demed pending appeal, No 87-5408 (6th Cir ), voluntarily 


** See generally Ahrens Aircraft + NLAB, 703 F.2d 23 (het Cir. 1983) 
Greminsed as moot (6th Cu ) 


'* CV 87.06157 RSWL (CD Cal) 


** NLRB + Burns Security Services, 406 US 272 (1972) 


** 116 LRRM 266) (C.D Wie 1984) 


*° 819 F 2d 714 
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B. Injunctive Litigation Under Section 101) 


Section 10(1) imposes a mandatory duty on the Board to peti- 
tion for “appropriate injunctive relief’ against a labor organiza- 
tion or its agent charged with violation of Section 8(b)(4)(A), 
(B), and (C),** or mae 8(b)(7),2* and agaist an employer or 
union charged with a violation of Section %¢),*® whenever the 
General Counsel’s investigation reveals “reasonable cause to be- 
lieve that such charge is true and a complaint should issue.” In 


cases arising under OX”, however, a district court in- 
junction may not ve if a charge under Section 8(a)(2) of 
the Act has been filed that the employer had dominated 


or interfered with the formation or administration of a labor or- 
pegeates snd, after investigation, there is “reasonable cause to 

e such charge is true and that a complaint should issue.” 
Section 10(1) also re that its provisions shall be applicable, 
“where such relief is appropriate,” to threats or other coercive 
conduct in support of jurisdictional disputes under Section 
8(b)\(4)(D) of the Act.?® In addition, under 10(1) a tempo- 
siey tuscan, enter guste te tants 2 40 eotlion tor oo 
yee Beemer» Poe ym =, to the ee, on 

t “su t irreparab injury to c 

sarty wil be unavoidable” unless immediate injunctive relief fe 
eed. Such ex parte relief, however, may not extend beyond 5 
days. 

In this rt period, the Board filed 67 petitions for injunc- 
tions under tion 10(1). Of the total caseload, comprised of this 
number together with 11 cases pending at the beginning of the 

22 cases were settled, 2 were dismissed, 4 were with- 
drawn, and 14 were pending court action at the close of the 
report year. During this period, 35 petitions went to final order, 
the courts granting injunctions in 15 cases and denying them in 
10 cases. Injunctions were issued in 53 cases involving 
boycott action proscribed by Section 8(b)(4)(B), as well as in in- 
stances involving a violation of Section 8(b)(4)(A), which pro- 
scribes certain conduct to obtain hot cargo agreements barred by 
Section 8(¢). Injunctions were granted in six cases involving ju- 
risdictional disputes in violation of Section 8(b)(4)(D). Injunc- 


** Sec. B(bK 4A), (B), and (C), as enacted by the Labor Management Relations Act, 194°, prohibit- 
e3 certain types of secondary strikes and boycotts, strikes to compel employers or self-emg ioyed per- 
sons to join labor or employer organizations, and strikes against Board certifications of barg aning rep- 
resentatives. These provisions were enlarged by the 1959 amendments of the Act (Title “II of the 
Labor-Management Reporting and Disclosure Act) to prohibit not only strikes and the inc: cement of 
work stoppages for these objects, but also to proscribe threats, coercion, and restraint ac dressed to 
employers for these objects, and to prohibit conduct of this nature where an object was t© compel an 
employer to enter into a hot cargo agreement declared unlawful in another section of the Act, Sec 
Ke) 

** Sec. 8(b\7), incorporated im the Act by the 1959 amendments, makes organizational o* recogni- 
tional picketing under certain circumstances an unfair labor practice 

** Sec. Ke), also incorporated in the Act by the 1959 amendments, makes hot cargo # greements 
unlawful and unenforceable, with certain exceptions for the construction and garment indus: es. 

** Sec. 8b 4D) was enacted as part of the Labor Management Relations Act, 1947. 
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tions were also issued in eight cases to proscribe alleged recogni- 
tional or organizational picketing in violation of Section 8(b)(7). 
Of the 10 cases in which injunctions were denied, 9 involved 
secondary picketing activity by labor organizations, and | in- 
volved recognitional picketing. 
Two cases of particular interest were decided during the fiscal 


year. 
In Sharp v. Omaha Building Trades Council (Simon & Associ- 
ates),** the Eighth Circuit affirmed a 10(1) injunction enjoining 
the respondent, a local building trades council, from threatening, 

or coercing an employer with an object of forcing 
that yer to cease business with a nonunion contrac- 
tor in violation of Section 8(b)\(4\ii(/B). The council is a consor- 
tium of individual local building trades unions comprised exclu- 
sively of ve delegates. . does not engage in penenre 
nanny bn representative of any partic unit of employ- 
ees nor it bar, on behalf of its local affiliates. The sole 
basis for the il’s appeal was that the district court had com- 
mitted reversible error in finding reasonable cause to believe the 
council was a “labor organization” within the meaning of Sec- 
tion 2(5) of the Act.?® appellate court affirmed the district 
court’s ing of reasonable cause based, inter alia, on 


evidence that the Council compels local unions to incorporate 
a particular jurisdictional dispute resolution procedure into 
their collective bargaining agreements, and the Council itself 
may act as a mediator in such disputes [and] make direct con- 
tacts with employers to . . . facilitate resolution of labor dis- 
putes. 


821 F.2d at 517. In this respect, the court of appeals observed 
that the statutory phrase “dealing with employers” has been 
broadly construed, and reasonably could encompass such con- 
tacts with employers even if the council were not, itself, the des- 
ignated bargaining representative of the employees on whose 
behalf it was acting. 

in Walsh v. Hotel & Restaurant Employees Local 26 (Hancock 
Ins.),?* the district court was the with a claim that the 
union violated Section 8(b)(4)(B) by threatening to disrupt ™ 

ing of the Boston Marathon because it was sponsored b 

John Ins. Co. (Hancock), the owner of a hotel wi 
which the union had a labor dispute. The court found reasonable 
cause to believe that both Hancock and the Boston Athletic As- 
sociation, organizer of the marathon, were neutrals in the union's 


** 821 F.2d 516 

** Sec. 2(5) of the Act, 29 U.S.C. § 152(5), defines a labor organization as 
any orgenization of any kind, or any agency or employee representation committee or plan, in 
which employees participate and which exists for the purpose, in whole or im part, of dealing with 


** 671 F.Supp. 75 (D.Mass.) 
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dispute with the hotel. Thus, although Hancock owned the hotel, 
it was operated under a management contract with Hotels of 


! 
8 
Eo 


ering 

pril 20, 1987 Boston Marathon or from picketing 
y property of Hancock other than the hotel with signs refer- 
ring to the union’s labor dispute with the hotel. Finally, howev- 
er, the court concluded that it would not be appropriate to issue 
an order that would restrict the union’s first amendment right to 
use “purely informative signs, pamphlets, handbills and the like 
. describ[ing] the existence of a labor dispute, so long as the 
publication of these matters is not attended by action designed to 

restrain or coerce the actions of others.*° 


£8 
S 
as 
> 


*° The union's appeal from this order was pending in the First Circuit at the close of the fiscal year. 
No. 87-1485. 
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fiscal year 1986. These included six motions for assessment of 
fines* and two motions for writs of body attachment.* 


Twenty-three contempt or equivalent adjudications were 
awarded in favor of the Board,* including 5 where 
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for refusing to execute collective-bargaiming agreement reached with union, order 
Ne Cae antl Gums Othe oe 


fines of $1000 per day); NLRB ¥. Arnold Cleaners, in No. 86-5758 (6th Cir.) ( 


of $10,000 per violation against union, $1000 per violation against individual respon tents, 
per violation against union members); NLAB +. Teamsters Local 70, in No. 82-7451 (9b Cir.) 


cette mie pe Lily ples phir eiplr ay eh meg Laden gy hn pon 
and expenses, not including attorneys’ fees, and imposing prospective noncompliance fines of $5000 


per violation and $1000 per day); NLRB ». J & S Air Freight, in No. 64-3005 (7th Cir.) (consent con- 


pnp foe wm oer ge eg edhe cpm pacnsen. tegen ew mye Board 


costs and attorneys’ fees and payment of union's bargaining costs and 
officers or agents impeding compliance), NLRB v. Teamsters Local 85, in Nos. 


tive noncompliance fines of $5000 per violation and $500 per day and fines 


Hit 


Continued 


cat's business,* and one was remanded to the Board for further 


conduct resulting in serious bodily harm, and directing International to establish $40,000 compliance 
bond); NLAB ». Newspaper & Mail Deliverers, in No. 86-4004 (2d Cir.) (assessment of $25,000 fines for 
violation of pmor contempt adjudication directing posting and publication of notices, order directing 
reimbursement of Board costs and attorneys’ fees and imposing prospective noncompliance fines of 
$10,000 per violation and $1000 per day, and $100 per day against officers); NLRB ». Fancy Trims 
Inc., et al, in No. 85-4016 (2d Cir.) (default contempt adjudication assessing $10,000 plus $1000 per 
day in previously imposed fines against company and its alter egos for violation of prior contempt 
increased prospective noncompliance fines of $25,000 per violation and $2500 per day against the com- 
panies and noncompliance fines of $250 per day agains! companies’ secretary-treasurer, and directing 
reimbursement of Board's costs and attorneys’ fees); NLRB ». Roofers Local 30, et al., in No. 86-3324 


(34 Cir.) (consent contempt adjudication assessing $45,000 in previously imposed fines for violation of 
prior contempt adjudication directing cessation of further 8(b\1KA) conduct, order imposing i 


Cir.) (contempt adjudication for violation of prior contempt adjudication directing restoration of em- 

conditions unilaterally rescinded by the Fund and cessation of unilateral conduct; order issu- 
ing writ of body attachment against Fund Administrator David Johnson, assessing $5000 in previously 
imposed fines and suspending remainder against Fund, imposing prospective noncompliance fines of 
$100 per day against individual members of Fund's board of trustees and Fund administrator, directing 
to reimburse the Board for $2500 for excess costs and attorneys’ 


ahi 
At 


James K. Sterritt until he purges prior eee eee hee ee 
poi incom wad. yo mat ary & 343,500 in compliance fines, 90 percent to be remitted on full 
purgation within 30 days, and adjudging additional individual and corporate respondents in contempt 


* NLRB +». Teamsters Local 85, in Nos. 71-1293 and 25,983 (%th Cir), NLRB v. Mine Workers, et al. 
in Nos. 80-1680, 82-1998, 84-2307, and 85-1003 (4th Cir); NLRB ». Newspaper & Mail Deliverers, in 
No. 86-4004 (2d Cir.), NLRB »v. Fancy Trims, Inc., et al, in No 85-4016 (2d Cir); NLRB v. Roofers 
Local 30, et al, in No. 86-3324 (34 Cir.) 

* NLRB «. Perschke Hay & Grain, in No. 78-1741 (7th Cir), NLRB v. James K. Sterritt, Inc., et al. 
in Nos. 75-4044 and 76-4253 (2d Cir.) 

* NLRB ». Laborers Fund Corp., et al, in No. 81-7401 (9th Cir). 

* NLRB ». Perschke Hay & Grain, in No. 78-1741 (7th Cir.) (settlement order directing installment 
payments of backpay and abating writ of body attachment on condition of full compliance); NLRB v. 
Allied Riggers, in Nos. 85-5493 and 86-5066 (6th Cir.) (consent order providing for payment of back- 


pay). 

* NLRB ». Illinois Disposal Service, in No. 85-3024 (7th Cir.) (order dismissing proceedings on 
Board's motion following discontinuance of company's business). 

'© NLRB +. Gamco Industries, 820 F.2d 289 (9th Cir). 
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One motion for a protective restraining order was filed.*? 
the fiscal year, the Contempt Litigation Branch col- 
lected $321,417 in fines and $530,228 in backpay, while recoup- 
ing $57,054 in court costs and attorneys’ fees incurred in con- 
tempt litigation. 

A number of the proceedings during the fiscal year were note- 
worthy. In NLRB vy. Laborers Fund Corp.,'* the Ninth Circuit 
issued an order finding the Fund in civil contempt for the third 
time, based on its failure to restore working conditions, its undue 
delay in furnishing its records to the Board for inspection and 
Soa saneits ons to hen petisushy anssemed Sass onde 

SemeeE TS MES ane to Diy feovenne assessed fines and at- 
torneys’ fees. court assessed fines of $100 a day for each day 


S eer oy Se Sak, wen § een & sagen 
of all but $5000 if compliance was achieved within 15 days of 
entry of the order. In addition, the court issued a writ of body 
attachment against the Fund secretary, David Johnson, to coerce 
compliance, and awarded $2500 in excess costs and attorneys’ 
fees against Fund Attorney Victor Van Bourg because of his “in- 


tentional misconduct” in misleading the court the 
extent of the Fund’s compliance, in violation of 28 U.S.C. 4 1927 


and Fed.R.Civ.P. 11. 

In NLRB vy. Southwire Co.,'* the Eleventh Circuit found that 
the company had violated prior judgments and a prior contempt 
adjudication of the court 4 prohibiting the lawful distribution of 
union campaign materials; by threatening employees with dis- 
— for engaging in such activities; by disparately enforcing a 

} policy to discourage the distribution of union litera- 

ture, by d riminatorily preventing employees from displa 
materials on their lockers and personal eftece 
while permitting the display of nonwork-related materials; by 
permitin tting the posting of nonwork-related materials on company 
boards but denying employee requests to post prounion 
materials; and by engaging in acts of interference, restraint, 
and coercion. In entering its adjudication, the court rejected the 
company’s assertion that a 13-year old judgment was too stale to 
support a contempt adjudication. The court also entered a pro- 
spective fine against the company of $10,000 per violation despite 
its finding that the company violations were not flagrant, and 
that some had been committed by supervisors in disregard of 

company instructions to the contrary. 

In NLRB ¥. Newspaper & Mail Deliverers, two orders issued 
during the fiscal year.** On October 30, 1986, the Second Cir- 
cuit issued an order finding that the union was in civil contempt 
of a judgment issued on March 14, 1986, because of its failure to 


'! NLRB ». Amason, Inc. in No. 84-1561 (4th Cir.) 

*® 124 LRRM 2083 (special master's report), affd. 124 LRRM 2078 
18 801 F.2d 1252. 

** No. 86-4004 (2d Cir.) 
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*s costs and attorneys’ one sae Senns 2 pestpastee Tas 
of $10,000 for each subsequent violation and $1000 per day for 


to comply, a second contempt proceeding was commenced. On 
May 4, 1987, the court issued an order holding the union in fur- 
ther civil contempt and fining it $25,000 because of its prior con- 


tumacy. 
A case of considerable interest in the development of the law 


of successorship liability in contempt was presented 
= Sones Ses De Rae sane S pene Ninth Circuit 
y re the of the Sixth Circuit in Great 


against 
its jurisdiction to make the initial successorship deter- 
ssradontonosee tn the mest clenscut cans!" Denateg tee cans 
before it to be not such a clearcut case, the court remanded the 
proceedings to the Board to allow it to serve, in essence, as the 
special master on the successorship issue. Judge Leavy, in 
would have had the court decide successorship in the 
first instance, reasoning that contempt is purely a judicial func- 
tion 


it 


~ 7 we put in the hands of everyone against 

w we rule the power to delay our enforcement by present- 

ma ye than the ‘clearest’ case,”” he concluded. (820 
at 294- 


[Gameo sanceucr’,- By confening ‘encertsinty, os the 
Court ¢ 
hom 


the fvat year, the Board concluded extensive negotia- 
tions with the United Mine Workers of America and numerous 
of its affiliates and representatives, and reached a comprehensive 
settlement that resolved numerous unfair labor practice cases in- 
volving allegations of widespread strike misconduct in violation 
of the National Labor Relations Act and several outstanding 
Federal court orders. The Third and Fourth Circuits and two 
Federal district courts in West Virginia (in 10(j) ings) en- 
tered contempt adjudications against the Mine Workers.'* These 


'* NLRB ». Gamco Industries, et al, 820 F.2d 289 (9th Cir. 1987) (rehearing denied) 

** 746 F.2d 334 (1984). 

'* Compare Great Lakes with Computer Sciences Corp ». NLRB, 677 F.2d 804 (1 ith Cir. 1982) 

'* NLRB ». Mine Workers, of al, Nos. 80-1680, 82-1998, 84-2307, and 85-1003 (4th Cir), NLRB» 
Mine Workers, et al, No. 84-3497 (3d Cir). and district court cases 
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court orders, which the Mineworkers did not oppose, and the si- 
multaneous settlement of approximately 80 administrative 


between the and the UMWA out of the union's 
selective strike ign conducted in 1984-1985. Most of these 
cases involved violent conduct and committed 


Company in West Virginia and Kentucky. Other cases brought 
against the union involved of strike ni.:-unduct, second- 


district courts in West Virginia iting the strike misconduct 

directed at certain and others with whom 

Massey did business. In July 1985, the UMWA was held in con- 
violating those in November 1985, 


on a comprehensive settlement of these matters. 
On April 24, 1987, a contempt adjudication was entered by the 
Fourth Circuit against the Mine Workers International, Districts 


members of the UMWA are also subject to fines of $1000 and 
$750, respectively, for future violations. Up to $10,000 per viola- 
tion in additional fines could be ordered by the court if the viola- 
tions result in serious bodily injury. In addition, UMWA District 
17, which violated a prior contempt order of the Fourth Circuit, 
was PT to pay $125,000 for its unlawful conduct; future 
fines of $15,000 per violation are imposed against that district 
under the terms of the proposed order. 
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'* NLRB «+ Jomes K Seerrin, Inc, « al. Now 75-4084 and 16-425) (2d Cir) 
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subsequent litigation was the Agency able to achieve full compli- 
ance, more than 11 years after the Board had backpay 


ee ee 
tomer paying any monies to the respondent. Szcause the 
despite the outstanding court orders, assisted the re- 


master sustained virtually all of the 
d's .~-=> eS the an of aeenane-chetier 


i 
$153,669.06, compliance fines in the amount of $25,000, and ap- 

ximately $70,000 in costs and attorneys’ fees to the Board. 
The Beasd cansented to holding the covet ender in chenenes 
pending full compliance with the court's directives. 
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' Civil No C-86- 3850 
* 358 US 184 (1998) 
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plying the deadlines to them. Accordingly, Western's petition for 


review was dismissed. 


* OP US 206, 226 (19460) 


* 614 F 26 85 
* 621 F 2a 45° 
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In NLRB yv. Quality C.A.T.V.,° the Seventh Circuit denied 
Quality’s for attorney’s fees under the EAJA (28 
U.S.C. § 2412(d)(1)(A)). While the court had previously vacated 
and remanded to the Board its Order requiring reinstatement and 
backpay for two loyees, the court in this case held that Qual- 
ity was not enti to EAJA fees because it was not yet the 

Pe tee g Party” as required by 28 U.S.C. § 2412(d). The court 
explained on remand could still order Quality to 
reinstate the two employees and provide them with backpay. Be- 
cause the Board could still obtain all the relief it originally 
t, the court held that Quality could not be found to have 
acevel 209 seenate saeeee Oe Ge masts. Se , the 
court distinguished this case from its decision in Continen ‘Web 
Press v. NLRB,’ in which the court had held that the Board 
enue Sot, of SemERN, reinstate its bargaining order; setting aside 
order had been the company’s main objective in 
the appellate court. In the circumstances of this case, the court 
that it was appropriate to deny Quality’s application for at- 
torney’s fees “at this time.” 

Finally, in Adams & Westlake v. NLRB,® the Seventh Circuit 
affirmed a Board Order denying an application for se eoecedin S fees 
and expenses under the EAJA. In the underlying 
the administrative law judge found that Adams & Yk Westlake take (the 
company) was a successor employer, but that its refusal to reco 
nize and bargain with the union was based on a good-faith dou 
that the union continued to enjoy majority status acco to 
unrebutted testimony by the company’s general manager. e 
the judge had described this witness as one who sought to “tailor 
his testimony to fit the needs of [the company’s] defense,” the 
judge chose to credit his testimony in this regard and to reject 
the General Counsel’s argument that the company’s delay in rais- 
ing the good-faith doubt defense was evidence of its after-the- 
fact fabrication. Therefore, the judge recommended dismissal of 
the complaint. No exceptions were filed and the Board adopted 
the recommended er. Thereafter, the Board upheld the 
judge’s dismissal of the company’s application for fees under the 

A on the basis that the General Counsel’s position in issuing 
the complaint and proceeding to a hearing and decision was sub- 
stantially justified. 

The Seventh Circuit agreed. First, the court noted that the 
General Counsel had prevailed on the issue of the company’s 
successor status. Because there is a presumption of continued 
union majority status, it was the company’s burden to establish 
its good-faith doubt; here, the General Counsel reasonably doubt- 
ed the “quality” of the general manager’s testimony and whether 
his asserted good-faith doubt existed at the time of the refusal to 


* Docket Mos. 86-181! and 86-1988 
* 767 F.2d 421, 323 (1985) 
* 814 F.2d 1161 
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bargain or was later fabricated. Moreover, in view of the fact 
that the unit consisted of 14 employees, the court noted that if 
the judge had accepted the General Coursel’s argument that one 
of the seven employee statements relied on by the company’s 

manager was unreliable, the company’s defense would 
ve failed. Accordingly, the court concluded that substantial 
evidence supported the Board’s conclusion that the General 
Counsel's position was substantially justified, and that no fees 
were warranted here. 


C. Litigation Involving the Board’s Jurisdiction 


In Electrical Workers IBEW Local 3 v. NLRB,* the District 
Court for the Southern District of New York dismissed a request 
for Soaseatery judgment, finding that it lacked jurisdiction to 
review the complained-of Board representation decision. Local 3, 
a nonguard union, sought to organize and represent a grou of 
employees who monitored a fire management safety system. 
Regional Director dismissed Local 3’s election petition because 
the “technicianc” it sought to represent were found to be 
within the meaning cf Section 9(b)(3) of the Act. The 
denied Local 3’s request for review. The union then filed suit in 
the district court seeking a declaration that the Board violated a 
mandate imposed by the Act. The court noted that the Board has 


prior Board cases. The court readily dismissed Local 3’s ar 
ment that the Leedom vy. Kyne'® exception to nonreview ity 
applied in this instance. The court stated that “Kyne only applic 
when there has been a violation of a ific statutory mandate.” 
It concluded that the Beard was far from violating such a man- 
date and was, in fact, “obeying the directive of Section 9(b)\(3) 
when it dismissed the plaintiff's petition.” The court also dis- 
missed Local 3’s assertion that the Board had permanently de- 
prived the “technicians” of union representation, noting that the 
eraployees were “guards” and as such could join a guard union. 
In Pipefitters Local 537 v. Dotson,** the District Court for the 
District of Columbia dismissed a request for injunctive relief 
the Board, which had dismissed a representation petition 
and revoked the certification of an international union over the 
union’s objections. In the spring cf 1985, an agent of Pipefitters 
Local 537 began to organize t = pipefitters employed by 
MMI On May 3, the union agent filed a representation petition 
and five signed authorization cards with the Board. The petition 
was submitted only in the Local parent's name, i.e., United Asso- 


* Docket 86 Civ. 7204 
*© 958 U.S. 183 (1958) 
'' Docket 86-1960 
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ciation of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry of the United States and Canada (the Inter- 
national). However, the authorization cards, the campaign litera- 
ture, and the correspondence with the Board were in the 
Local’s name. Although the Internationa! took no part in the 
election, the Board certified it as the employees’ representative 
because its name appeared on the petition and ballots. The em- 


Regional 
aa) goeeens & Ge Doers ition, dismissed the amended and 
ing petition and rev the International’s certification. 
It found election and certification to be invalid because of the 
3 a es eS ae eee oe ee 


The Local filed suit in the district court seeking ‘ujunctive 
relief under Leedom v. Kyne. The court found that the Board’s 
representation decisions are not final and thus not subject to judi- 
cial review. It further found that the Kyne exception to this rule 
“is limited to the extraordinary situation where the NLRB vio- 
lates a ‘clear and mandatory’ statutory provision.” The court rea- 
soned that although Section 9(c)(1) requires that the Board certi- 
fy the results of an election, it does not compel the Board to cer- 
tify a union that was not named on the petition or ballots. The 
court concluded, contrary to the Local’s assertion, that the 
Board had not violated a clear and specific statutory mandate. 
Therefore, the court found Kyne inapplicable and dismissed the 
complaint because it lacked subject matter jurisdiction to review 
the d’s action. Finally, the court noted that the Local was 
not without a remedy because it could file a new petition naming 
it, and not the International, as the employees’ representative. 


D. Litigation Involving the Bankruptcy Code 


In Jn re S.T.R. Corp.,'* the United Food and Commercial 
Workers Union and its pension and health and welfare trust 
funds filed charges against STR, a corporation in Chapter 11 
bankruptcy. sought to stay the Board proceedings. The 
bankruptcy court concluded that the automatic stay provisions of 
Section 362 of the Bankruptcy Code (11 U.S.C. § 362) do not 
apply to a governmental unit enforcing its policy or om gore | 
power, citing NLRB yv. Evans Plumbing Co.** and cases whic 
consistently upheld that decision. In addition, the bankruptcy 
court concluded that 11 U.S.C. § 105, which gives the bankrupt- 
cy court the power to issue a discretionary stay, did not permit 
the court to stay the Board’s proceeding because the “wording 


"66 BR. 9 (Bankr N.D.Ohio) 
*® 639 F.2d 2291 (Sth Cir. 1981) 
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of Section 105 fails to grant the Court additional jurisdiction; it 
i 7 Gees Ge Sn0e © pestent jurisdiction granted elsewhere 
Bankruptcy Code.” court concluded that although it 
had jurisdiction over the estate and the debtor “and may order 
the debtor to take any action or abstain therefrom,” it did not 
have jurisdiction to enjoin governmental agencies from adjudi- 
cating the regulatory laws which they enforce. 
In Jn re Lakes Drywall,** the Painters and Carpenters Unions 


ee filed unfair labor practice charges Lakes, which was 
7 liquidation, and Sound Construction Specialties, 
a ich was in Chapter 11 reor ion. The issues before 


the ‘Board were whether Lakes diverted work customarily 
performed by Lakes’ employees to Sound; whether Sound, as the 
alter ego to Lakes, was bound by the collective-bargaining agree- 
ments in effect between Lakes and the two unions; and whether 
the two companies were obligated to maintain the terms and 
conditions of the two contracts postexpiration. The bankruptcy 
court granted an initial stay of the Board’s proceedings 

its ruling on whether Lakes and Sound were entitled to further 
injunctive relief. 

Subsequently, the court issued a decision concluding that the 
outstanding issues in both Board proceedings presented questions 
of Federal labor law, and neither the Supreme Court’s Bildisco 
- soggy ae Fe alle nor the subsequent amendments to the Code, resolvea 

urisdictional question. Reco g the “overwhelming 

t of authority” that unfair r practice poacooenss are 

sat autenusiotie stayed and that the issues of alter ego and 
backpay are questions for the Board to determine, the court held 


that a stay was not riate under either Section 365 or i105 
of the Code because t would not seek to obtain assets 
on conclusion of its proceedings outside the jurisdiction of the 
bankruptcy court. 


Ridley Janitorial Service v. Service Employees'® involved an at- 
tempt by the debtor employer in a bankruptcy proceeding under 
Chapter 11 to enjoin Board from holding a representation 
election. The court held that the automatic stay provisions of the 
Code did not apply to the Board tc mag ing, and that although 
the court had power under Code Section 105 to grant injunctive 
relief when “t is threatened harm or interference with the 
sound administration of the estate,” an injunction was not appro- 
priate in this case. Mindful of “the posture of noninterference ad- 
vocated by the Supreme Court in NLRB y. Bildisco and Bii- 
disco,” the bankruptcy court determined that a balancing of the 
interests between the parties did not show that the debtor would 
be prejudiced by allowing the pf oposed election to take place. 
The court noted that enjoining the election would deprive the 


'* Docket BS4-03064 (Bankr W_D Wash) 
'* NLRB ». Bildisco & Bildisco, 465 U.S. 513 (1984) 
'* Adv. No. 87-010}-2-1 (Bankr WD Mo.) 
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workers “not only of the chance to accept organization, but also 
the opportunity to reject it.” In addition, refusing to permit the 
employees to organize would deprive them of the opportunity to 
bargain with one voice for change in such areas as working con- 
ditions. 


E. The General Counsel’s Prosecutorial Authority 


In Rex Reed vy. Collyer,'* the executive vice president of the 
National Right to Work Legal Defense Foundation sought dis- 
trict court review of the General Counsel’s refusal to issue an 
unfair labor practice complaint on allegations of an unlawful 
preferential prehire agreement between the United Automobile 
Workers and the General Motors Corporation at its new Saturn 
plant. The court dismissed Reed’s request for an order requiring 
the issuance of an unfair labor practice complaint, finding that it 
lacked subject matter jurisdiction over the General Counsel's 

utorial decision. The court based its decision on (1) the 

of the Act which provides that such decisions are final, 

(2) the legislative history of the Act which “exposes a clear rec- 

Ognition on the part of Congress that such discretion . . . was 

intended,” and (3) the Supreme Court’s consistent upholding of 

the General Counsel’s unreviewable discretion, followed by all 
the circu.ts. 


'' Docket No. 1-87-0004 (MD Tenn) 


ARE (PAYS 


BEST COPY AVAILED:: 


INDEX OF CASES DISCUSSED 
Page 
Accurate Die Casting Co.; Seeler v., 86-CV-746 (N.D.N_Y.) 152 
Aces Mechanical Corp., 282 NLRB No. 137........................... 91 
Adams & Westlake v. NLRB, 814 F.2d 1161 (7th Cir.).................... 169 
Adco Metals, 281 NLRB No. 172 .00......cccccccceccecceeeeneeeeeeenee 71 
Alpine Fashions; Pascarell v., 126 LRRM 2242 (D.N_J.) 153 
Amoco Oil Co., 285 NLRP No. 117... 8s 
QBS NLRB NO. 72 ooo onvcvccvcvcvceeseseeeeeenennnennrnnrnnes aa 
Arrow Rock Materials, 284 NLRB No. 1................. 25 
Arvin Industries, 285 NLRB No. 102 .0....cccccccececccecceeeeneesesevevennnnennrnn-anennn 35 
Atlas Plastering, 285 NLRB No. 26 88 
Auto Workers Local 128 (Hobart Corp.), 283 NLRB No. 171.................... 107 
Axelson, Inc., 285 NLRB No. 118........................ 80 
Barmet of Indiama, 284 NLRB Ne. 106. cececseseeeenesnenennnnnsnonnnnnmmnnmnnnnnnnnene 76 
Batesville Casket Co., 283 NLRB No. 118 oon cccccceeeseseesnnnevnnnnnennnnnnnnnnmnnnvnrnn 50 
Betances Health Unit, 283 NLRB No. 99 ooo cccecsceceseevesnnnnensnnnnnennnnnenmenmennee 90 
Bill Scott Oldsmobile, 282 NLRB No. 110 ooo ccccccccoceccssesesnsnssnsnsnennennnninnnnnennmnnnnens 69 
Blue Cross Blue Shield, 286 NLRB No. 90 o.oo. cccccccccseesevevennsnsnsnnenvnnennnennnnnnnennnnnnnn 115 
Boilermakers Local 374 (Combustion Engineering), 284 NLRB No. 140................... 109 
Brunswick Food & Drug, 284 NLRB No. 78.00. cccceseeeeevsensnnsnenennnnnnnnnnnnnnnnnnnnnnens 67 
Burgundy Motors; Hoffman v., Civil No. B-86-421 (WWE) (D.Conn.)..................... 1$2 
Cal-Western Transport, 283 NLRB No. 66 ooo oocccocceeseesnenevnnvnnnnnnnnnnnnnmenmnnnien 59 
Carpenters Local 316 (Thornhill Construction), 283 NLRB No. 16............................ ill 
Castaways Management, 285 NLRB No. 128 oo ooooevvescevssssnnnnnnennnnnnnnnnnnnnnnn 33 
Central Soya Co., 281 NLRB No. 173 i veseevnnnnnnvnnnnnnnnnnnnrnnnnminnninnninnie 101 
Chaenge Coach Bras.. BEB BELRRB IO. 2 aa .ncncecenacccccccosscececensensernsesseese evecersesssesosocssoese 87 
Colfor, Imc., 282 NLRB No. 160. occcccccccccccceecesevensnsnenvennsseunseneneennmeenumenneenseens 118 
Color Tech Corp., 286 NLRB No. 66 ooo cvccecseevnnnnnnnnnnennnenneinnmeneiinms 117 
Community Care Systems, 284 NLRB No. 116 2 oesseseeeennnnennnennnnnnnnn $7 
Davian Engincering, 283 NLRB NO. 1246 oo oovsvessscssesnnnnnnnnnnennnnnennennnne 23 
Davian Engincering, 283 NLRB NO. 1246 oo ococsssssesnevnnnnnvnnnnmnnmennnnninne 61 
Dean General Contractors, 285 NLRB No. 72 ooo ocooosvcsescnvevenvnnnnnnnnnnnrn womens 120 
Desert Inn Country Club, 282 NLRB No. 96. sccsssesnnnnnnenannnnmnnmnnnnn 89 
Dodge City of Wauwatosa, 282 NLRB No. 78 on cccccccssesseesenennnnnsnennnnnnnennnnnnnes 47 
Douralam, Trc., 284 NLRB Ne 125 onic vwsvnswnnvnvnnnvnnnnnnnennirnns 0 
Corp., 286 NLRB No. YB oocccovcos-cooeoeovovsosovvnssnsennnsnnnnnnrepeeseeceee 3 
Electrical Workers IBEW Local 3 v. NLRB, Docket 86 Civ. 7204 (S.D.N_Y.)........ 170 
Electrical Workers IBEW Local 340, NLRB v., 107 S.Ct. 2002.00. 111 
Electrical Workers IBEW Local 340, NLRB v., 107 S.Ct. 2002.................... iene . 
Electrical Workers IBEW Local 474 v. NLRB, 814 F.2d 697 (D.C. Cir.)................. id 
Electrical Workers IBEW Local 803 v. NLRB, 826 F.2d 1283 (3d Cir). Ss 4 
SE, BiB BOO CURED BPs Te cxcesssssesstsnssccsncerscscceccesscssnensecensemsssnessmnsssecnsnnnasneseusensnetes 81 
Every Woman's Place, 282 NLRB No BB 64 
Prenbremncoest Phot, 202 ULI BD NO 27 oe ecocvvcvvcececsnsennnnnnnne:snvnensnenenennnennnnnnenmeennnnnes = 72 
Food & Commercial Workers Local 23 (Cranberry Mall), 283 NLRB No. 21 .. 14 
7 i; Menai 131 . 108 
Frankel; Gottfried v., 818 F.2d 485 (6th Cir.) : . 19 
Gem Urethore Corp., 284 NLRB No. 122 arewen secucenmenbienenenidsenmiens 78 
GSM, Inc., 234 NLRB No. 22 istsisieneseepmusiisiasadicalamdcente 83 
Hammond Publishers, 286 NLRB NO. 6 wwvswennvvnnnnnnnnnnens $3 
175 


f 


176 Index of Cases Discussed 


Boys Center, 284 NLRB No. 121 

for Development. 284 NLRB No. 50 
Honeycomb Plastics Corp.; Eisenberg v., 125 LRRM 3257 (D.N_J.) 
ee Enon Loew 2 Chaeet Enh Wels «. 671 F.Supp. 75 
Mass.) 


Injex Industries v. NLRB, Civil No. C-86-3850 (N._D.Cal.) 
J. A. Jones Construction Co., 284 NLRB No. 141 
285 NLRB No. 67..... 


ef>t 
i 


No. 106 


No. 184 


ii 
988 
+: 


is County 
Koons Ford of Annapolis, 282 NLRB No. 88 
Lakes Drywall; In re, Docket B84-03064 (Bankr. W.D.Wash)................ 


Memphis Dinettes; Fleischut v., Civil No. 87-2239 HB (W.D. Tenn.) ncanaannpaenan 
Nazareth Regional High School, 283 NLRB No. 116.0... siseanphnensnaneiae 


Omehe Building Trades Covacl (Simon & Associates); Sharp v. 821 F.2d $16 (8th 
iB} csscsssseuneseusessssnsscesusnssssessssssqessussansnsequessnsnnsssssssecsssessnsneseesnvensnsensssessennsssennssessenssnsossasses 
Orani International Hotel, 283 NLRB No. 73 oo... ococooesssesesevnnsnenensnnnnnnnnnnnennnnnnnn 
a ee ees NLRB, 829 F.2d 458 (3d 
Beceem eienlenoeldesoeesmeeanubieetddedseieaemnesadaesebeinamaniemamanassiseeatinscieaenses 
Orange Memorial Hospital, 285 NLRB No. 136 000.0000 ccccccccccceeecseensesennnnenennnnnnnnnnnnns 
Otis Elevator Co., 283 NLRB NO. 40 ooo ooooosesssssssesnnennnnennnnnnennnnnnnenennnnnnenneene 
Otten Truck Lime, 282 NLRB NO. 73 oooooocccccooooooooevvssvevevnnnennnnnnnnnunnnnnnnennnnnnnnn 
Owens-Corning Fiberglas Corp., 282 NLRB No. BS oo oeseseennnnnnnnn 
P & M Cedar Products, 282 NLRB No. 108.......................... siceunsniapeeanasecsnnennen ae 
Pan American Grain Co.; Asseo v., 805 F.2d 23 (lit Cit.) ooo ooooccsees seeennnnn 
Park-Ohio Industries, 283 NLRB No. 82 0.0... cccccceosvesesveeessennnnnvevennnnnnns siesenianeie 
Peerless Publications, 285 NLRB No. 54 ooo scseeenrene seston eeseiaie 
Pipefitters Local 537 v. ee ee es iesonesinnobesenenbaveseseieceastieninadsis 
Pontiac Osteopathic Hos ital, 284 NLRB NO. 93 on eeeeennnrnnnn 
Postal Service; NLRB v.. 327 F.2d 548 (9th Cit). a 
Production Workers Local 707 (Checker Taxi), 283 NLRB No. $6.00... 
Quality CA.T.V.; NLRB v., Docket Nos. 86-1811 and 86-1988 (7th Cir.)................ 
Rex Reed v. Collyer, Docket No. 1-87-0004 (M_D. Tenn) 2.0. 
Ridley Janitorial Service v. ee epee ee No. 87-0103-2-1 (Bankr 
Ee icincaisennrinsinepseaccirscnesinsctenanrsscemsienninsotineassiensinnmiennasshanbishenstensnttenmannentiiesidiniinennesiiin 
Royal Coach Limes, 282 NLRB No. 145 oo ossesnnnvnnnnnnvnvnnnnnnn 


index of Cases Discussed 


S. E. Nichols, Inc., 284 NLRB No. 55... 
S.T.R. Corp.; In re, 66 B.R. 49 (Bankr. N.D.Ohio) .. 
Salisbury Hotel, 283 NLRB No. 101 


Schmidt-Tiago Construction Co., 286 NLRB No. 31... 
Sheet Metal Workers Local 80 (Limbach Mechanical), 285 NLRB No. 66 


Sonicraft, Inc. v. NLRB, 814 F.2d 385 (7th Cir) 
Sonicraft, Inc. v. NLRB, 814 F.2d 38S (7th Cir ee 
Southern California Pipe Trades District Council 16, Green v. CV 87-06157 

is Ce incesipnscseescerencicnsietssensnstcninctenaciatarennnaseanioneneantansennensansianisadananan 
South wire Co, 262 NLRB No. 117 ne ncscvcovvsscveeeeeeevevnnevnvvvnnnnnvnnnnnmnmnnnnis 
Special Machine & Engincering, 282 NLRB No. 172.2 
St. John’s General Hospital v. NLRB, 825 F.2d 740 (3d Cir.) LE. 
St. Joseph's College, 282 NLRB No. 9 eens 
St. Regis Paper Co., 285 NLRB No. 39. ec ennnnns 
St. Vincent Hospital, 285 NLRB No. 66 neem 
Starlite Cutting, 284 NLRB No. 70 none nnnnnn nnn 
Station KKH, 284 NLRB No. 113 wenn 
Steelworkers Local 2179 v. NLRB, 822 F 2d £59 (Sth Cir.) 
Stor-Rite Metal Products, 283 NLRB No. 123 oo. ccoocvecvseeeeeeeenenennnns 
Studio 4, Inc., 284 NLRB No. 67.00 sanseasubensnsananinedineyslosietensnscsenes 
Super Valu Stores, 283 NLRB No. 24 ewes 
Teamsters Local 70 (Chipman Freight), 283 NLRB No. $7 0 ee, 
Teamsters Local 703 (Kennicott Bros.), 284 NLRB No. 118. 
Texaco, Inc., 285 NLRB No. 45 Suiabsidnnnesiceiesietenidateamteeuseeeniceeens 
Texaco, Inc., 285 NLRB No. 45 .. Sanaacsisoussenecuetesteneniemiaticremeeanemseines 
Texaco, Inc., 285 NLRB No. 45... 


U.S. Marine Corp.; Szabo v., 819 F.2d 714 (7th Cir)... 

United States Gypsum, 284 NLRB No. 2. 

Western Publishing Co. v. NLRB, 821 F.2d 459 (7th Cir)... — 
Wheeling-Pittsburgh Steel Corp. v. NLRB, 621 F.2d 342 (6th Cir.) 
Wisconsin Bell, 283 NLRB No. 179................. 


ee ee 


aM 
eit, 
»'Y }. 


APPENDIX 


GLOSSARY OF TERMS USED IN STATISTICAL TABLES 


The definmons of terms contained m this glossary a not intended for general 


apphcaton but are specifically directed toward increasing comprehensmon of the statusucal 
tables that follow Thus the definons are keyed directly to the terms used m such tables. 


Adjusted Cases 


ee ee ee 
oe” cam bo cho apmamant af Gr gaat > outs Gibumam ethem ensue 0 
ligation 


Advisory Opinion Cases 
See “Other Cases—AO” under “Types of Cases.” 


Agreement of Parties 


See “Informal Agreement™ and “Formal Agreement,” this glossary. The term “agree- 
ment™ includes both types 


Amendment of Certification Cases 
See “Other Cases—AC™ under “Types of Cases.” 


Backpay 
Amounts of money paid or to be paid employees as reimbursement for wages 


some payments may have actually been made at times considerably in advance of the 
date a case was closed, i.c., in a prior fiscal year) 


Backpay Hearing 


A supplementary hearing to receive evidence and testimony as to the amount of 
backpay due discriminatees under a pnor Board or court decree. 


Backpay Specification 
The formal document, a “pleading.” which is served on the parties when the Regional 
Director and the respondent are unable to agree as to the amounts of backpay duc 
discriminatees pursuant to a Board order or court decree requiring payment of such 
backpay. It sets forth im detail the amount held by the Regional Director to be owing 
each diuscrimmater and the method of computation employed The specification is 
accompamed by a notice of hearing setting a date for a backpay hearing 
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case. See “Types of Cases.” 
Certification 
results of an clection © issued by the Regional Director or the 


When challenged ballots are determinative of the result, a determination as to whether 
or mot they are to be counted rests with the Yegional Director im the first instance, 
subject to possible appeal to the Board Often, however, the “determinative 
are resolved informally by the partics by mutual agreement. No 
nondetermmnative challenges or determinative Challei.ges which are 
ment prior to issuance of the first tally of ballots. 


Charge 
4 ‘tocument filed by an employee, an employer, a union, or an individual alleging that 
an unfair labor practice has been committed. See “C Case” under “Types of Cases.” 
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Fees, Dues, and Fines 

The collection by « union or an employer of ducs, fines, and referral fess from 
employees may be found to be an unfair isbor practice ender Section 8&1 KA) or (2) 
or &aX1) and (2) of (3) where, for mstance, such moncys were collected pursuant to an 
iiegal hiring hall arrangement of an valid of unlewfully applied union-sccurity 
tion, or, in the cases of fines, where such fines restrained or coerced employees in the 
exercise of thew mghts The remedy for such unfas labor practices usually requires the 
reumburvement of such moneys to the employees. 


Fines 
See “Fees, Ducs, and Pines” 


Formal Action 


Formal actions may be documents sued or proceedings conducted when the voluntary 
agreement of all parties regarcong the disposition of all issucs im a case cannot be 
obtained, and where dismussal of the charge o7 petstion ss not warranted. Formal actions 
are, further, those m which the decion-making authority of the Bossd (the Regional 
Director m representation cases), #5 provided im Sections 9 and 10 of the Act, must be 
exercised in orde- to achieve the disposition of « case or the resolution of any issuc 
raised in a case. Thus, formal action takes place when a Board decision and consent 
order is issued pursuant to a stipulation. even though the stipulation constitutes « 
voluntary agreement 


Formal Agreement (in unfair la ,or practice cases) 
A written agreement between the Board and the other parties to « case in which 


hearing is waived and the specific terms of a Board order agreed upon. The agreement 
may also provide for the entry of a consent court decree enforcing the Board order 


Compliance 
The carrying out of remedial action as agreed wpon by the partics in writing (sce 
“Formal Agreement.” “Informal Agreement™), as recommended by the administrative 
law judge in the decision; as ordered by the Board in its decision and order; or decreed 
by the court 


Dismissed Cases 
Cases may be dismissed at any stage They are dismused informally when, following 
investigation, the Regional Director concludes that there has been no violation of the 
law, that there is insufficsent evidence to support further action, or for a variety of other 
reasons. Before the charge is dismissed, however, the charging party is given the 
opportunity to withdraw the charge by the edmunistrative law judge, by the Board, or 
bv the courts through thei refusal to enforce orders of the Board 


Dues 
See “Fees, Dues, and Pines.” 


Election, Consent 
An election conducted by the Regional Director pursuant to an agreement signed by oil 
parties conc ned. The agreement provid’s for the waiving of a hearing, the establ.b- 
ment of ty appropriate wnit by mutual consent, and .s« final determination of all 
postelects a issues by the Regn eal Director 
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Election, Directed 


Board-Directed 
An election conducted by the Regional Director pursuant to a decision and direction of 
election by *he Board. Postelection rulings are made by the Regional Director or by the 
Board. 


Regional Director-Directed 
An election condu sted by the Regional Director pursuant to a decision and direction of 
election issued by the Regionai Director after a hearing. Postelection rulings are made 
by the Regional Director or by the Board. 


Election, Expedited 

An election conducted by the Regional Director pursuant to a petition filed within 30 
days of the commencement of picketing in a situation in which a meritorious 6(67\(C) 
charge has been filed. The election is conducted under priority conditions and without 
a hearing unless the Regional Director believes the proceeding raises questions which 
cannot be decided without a hearing. 

Postelection rulings on objections and/or challenges are made by the Regional Director 
and are final and binding unless the Board grants an appeal on application by one of the 
parties. 


Election, Rerun 
An election held after an initial election has been set aside cith.r by the Regional 
Director or by the Board. 


Informal Agreement (in unfair labor practice cases) 
A written agreement entered into between the party charged with committing an unfair 
labor practice, the Regional Director, and {in most cases) the charging party requiring 
the charged party to take certain specific remedia! action as a basis for the closing of the 
case. Cases closed in this manner arc included in “adjusted” cases 


Injunction Petitions 
Petitions filed by the Board with respective U.S. district courts for injunctive relief 
under Section 10(j) or Section 10(e) of the Act pending hearing and adjudication of 
unfair labor prectice chatges before the Board. Also, petitions filed with the U.S. court 
of appeals under Section 10(e) of the Act. 


Jurisdictional Disputes 


Controversies between unions or ¢:cupings of employees as to which einployees will 
perform specific work. Cases ‘avolving jurisdictional disputes are received by the 
Board through the filing of charges alleging a violation of Section 8(b4\(D). They are 
initially processed under Section 10(k) of the Act which is concerned with the 
determination of the jurisdictional dispute itself rather than with a finding as to whether 
an unfair labor practice has been committed. Therefore, the failure of a party to comply 
with the Board's determination of dispute is the basis for the issuance of an unfair labor 
practice complaint and the processing of the case through usual unfair labor practice 
procedures. 


Objections 
Any party to an election may file objections alleging that either the conduct of the 
election or the conduct of a party to the election failed to meet the Board's standards. 
An election will be set aside if eligible employee-voters have not been given an 
adequate opportunity to cast their ballots, in secrecy and without hindrance from fear 
or other interference with the expression of their free choice. 
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Petition 
See “Representation Cases.” Also see “Other Cass:—AC, UC, and UD” under “Types 
of Cases.” 


Proceeding 
One or more cases included in a single litigated action. A “proceeding” may be a 
combination of C and R cases consolidated for the purpose of hearing. 


Representation Cases 
This term applies to cases bearing the alphabetical desicnations RC, RM, or RD. (See 
“R Cases” under “Types of Cases,” this glossary, for specific definitions of these terms.) 
All three types of cases are included in the term “representation” which deals generally 
with the problem of which union, if any, shall represent employees in negotiations with 
their employer. The cases are intitated by the filing of a petition by a union, an 
employer, or a group of employees. 


Representation Election 
An election by secret ballot conducted by the Board among the employees in an 
appropriate collective-bargaining unit to determine whether the employees wish to be 
Tedlateh tee 6 Gaited is comntenten Up Gunean & elinsbe auntie. 
The tables herein reflect oniy final elections which rewlit in the issuance of a certifica- 
tion of representative if a union is chosen, or a certification of results if the majority has 
voted for “no union.” 


Situation 
One or more unfair labor practice cases involving the same factual situation. These 
cases are processed as a single unit of work. A situation may include one or more CA 
cases, a combination of CA and CB cases, or combination of other types of C cases. It 
does not include representation cases. 


Types of Cases 
General: Letter designations are given to all cases depending upon the subsection of 
the Act allegedly violated or otherwise describing the general nature of 
each case. Each of the letter designations appearing below is descriptive of 
the case it is associated with. 


C Cases (unfair labor practice cases) 


A case number which contains the first letter designation C, in combination 
with another letter, ic, CA, CB, etc., indicates that it involves a charge that 
an unfair labor practice has been committed in violation of one or more sub- 
sections of Section 8. 

CA: A charge that an employer has committed unfair labor practices in violation 
of Section 8(a\(1), (2), (3), (4), or (5), or any combination thereof. 


CB: A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(6\(1), (2), (3), (5), or (6), or any combination thereof. 


CC: A charge that a labor organization has committed unfair labor practices in 
—— © ae aw and/or (A), (B), or (C), or any combination 
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A charge that a labor organization has committed an unfair labor practice in 
See © Sete Spare SS Seay aaeee ene Stee 
10(k) for the determination of jurisdictional disputes are processed as CD 
cases. (See “Jurisdictional Disputes” in this glossary.) 

A charge that cither a labor organization or an employer, or both jointly, 
have committed an unfair labor practice in violation of Section &£e). 

A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(g). 


A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(b\(7(A), (B), or (C), or any combination thereof. 


R Cases (representation cases) 


RC: 


A case number which contains the first letter designation R, in combination 
with another letter, ic, RC, RD, RM, indicates that it is a petition for inves- 
tigation and determination of a question concerning representation of employ- 
ees, filed under Section %c) of the act. 

A petition filed by a labor organization or an employee alleging that a ques- 
tion concerning representation has arisen and seeking an election for determi- 
nation of a collective-bargaining representative. 


A petition filed by an employer alleging that a question concerning represen- 
tation has arisen and seeking an election for the determination of a collective- 


bargaining representative. 


Other Cases 


AC: 


AO: 


UC: 


(Amendment of Certification cases): A petition filed by a labor organization 
or an employer for amendment of an existing certification to reflect changed 
circumstances, such as changes in the name or affiliation of the labor organi- 
zation involved or in the name or location of the employer involved. 


(Advisory Opinion cases): As distinguished from the other types of cases 
scribed above, which are filed in and processed by Regional 
Board, AO or “advisory opinion” cases are filed directly with the Board i 


A 
2 
ef 


ees should or should not be included within a presently existing bargaining 
unit. 

(Union Deauthorization case): A petition filed by employees pursuant to Sec- 
tion %e)(1) requesting that the Board conduct a referendum to determine 
whether a union's authority to enter into a union-shop contract should be re- 
scinded. 


UD Cases 
See “Other Cases—UD” under “Types of Cases.” 


Unfe.r Labor Practice Cases 
See “C Cases” under “Types of Cases.” 
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Union Deauthorization Cases 
See “Other Cases—UD” under “Types of Cases.” 


Union-Shop Agreement 


An agreement between an employer and a labor organization which requires member- 
ship in the union as a condition of employment on or after the 30th day following (1) 
the beginning of such employment or (2) the effective date of the agreement, whichever 


is the later. 

Unit, Appropriate Bargaining 
A grouping of employees in a plant, firm, or industry recognized by the employer, 
agreed upon by the parties to a case, or designated by the Board or its Regional 
Director, as appropriate for the purposes of collective bargaining. 

Valid Vote 
A secret ballot on which the choice of the voter is clearly shown. 


Withdrawn Cases 
Cases are closed as “withdrawn” when the charging party or petitioner, for whatever 
reasons, requests withdrawal or the charge of the petition and such request is approved. 
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SUBJECT INDEX TO ANNUAL REPORT TABLES 


Table N 

All Cases 
Received-Closed-Pending................. 1 
Distribution of Intake: 

by Industry 5 

Geographic 6A,B 
Court Litigation 
Appellate Decisions 19A 
Enforcement and Review................. 19 
Injunction Litigation 20 
Miscellaneous Litigation.................... 21 

and Union 
Cases 

General 
Received-Closed-Pending................. 1,1B 
Disposition: 

by Method 10 

by Stage 9 
Formal Action Taken 3B 
Processing Time 23 
Elections 
Final Outcome 13 
Geographic Distribution................... 1SA,B 
Industrial Distribution 16 


Table No. 

Objections/Challenges: 

Elections Conducted 11A 

Disposition 11D 

Party Filing 1iC 

Rerun Results 11E 

Ruled on 11B 

Size of units 17 
Types of Elections il 
Union-Shop Deauthorization 
Polis—Results of 12 
Valid Votes Cast 14 
Unfair Labor Practice Cases 
Received-Ciosed-Pending................. 11A 
Allegations, Types of 2 
itenechien: 

by Method 7 

by Stage 8 
Jurisdictional Dispute Cases.............. 

(Before Complaint) 7A 
Remedial Actions Taken. .................. 4 
Size of Establishment 

(Number of Employees) ............... 18 
Processing Time 23 
Amendment of Certification 

and Unit Clarification 

Cases 
Received-Closed-Pending................. 1 
Disposition by Method 10A 
Formal Actions Taken...................... 3xC 
Advisory Opinions 
Received-Closed-Pending................. 22 
Disposition by Method ..................... 22A 


Readers are encouraged to communicate with the Agency as to questions on the tables 
by writing to the Office of the Executive Secretary, National Labor Relations Board, 
1717 Pennsylvania Avenue, NW., Washington, D.C. 20570. 
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Table 1.—Total Cases Received, Closed, and Pending, Fiscal Year 1987' 


| Iidentuficanon of filing party 
Total | APL- Other | Other 
Team. : indived- = Em- 
| A. J siery — —_ vals ployers 
All cases 
Pending October 1, 1986 19,989 81s 1,935 7, LI) 6M8 1,693 
CD Oe 94) 13875 4,121 835 1714) 15,528 3,362 
On docket fiscal 1987 394% 2201! 6,056 1,575 | 2853) 21,876 $,235 
Closed fiscal 1987 39,687 «(13,485 4,132 ou 167% | 15,845 3611 
Pending September 30, 1987 19,999 8526 1,924 637 L177; 6031 ai 
Unfair labor practice cases* 
Pending October 1, 1986 ...................... 17,380; 6938 14% 673 O41 $,833 1477 
Received fisca! 1987 32043 10,798 2,383 657 1252; 13,911 2,842 
On docket fiscal 1987 49422 | 17,735 4,081 1330) 2193) 19,766 4,319 
Closed fiscal 1987 32113) 10,366 2,619 79 1,203; 14,232 2.9% 
Pending September 10. |987 17,309) (7571 1.462 571 90 $,332 1,383 
Representation cases’ 
Pending October |, 1986 2,404 1,188 ais 18! 437 145 
Recerved fiscal 1987 69%, «69M 1,305 168 42 1423 $42 
On docket fiscal 1987 9.397 4,091 1,923 233 03 1,860 687 
EE | 6,965 2,973 1472 168 428 1,410 si4 
Pending September 30, 1987 2.432 ie 451 175 490 173 
Umon-shop deauthonzanon cases 
Pending October 1, 1986 200s, sa — — —_— — 38 a 
Received fiscal 1967 ee i) — — — as 186 os 
On Gocket Fecal 1987 es 244 —_ — a a 244 — 
I ——————————— 1% — _— _— a 19% — 
Pending September 30, 1987 ar —— —_— _— — “ a 
Amendment of certification cases 
Pending October 1, 1986 es 15 5 6 0 4 0 0 
Received Fecal 1987 eee 43 28 0 2 9 0 4 
Cn Gocleet Faced VFB ees 38 33 6 2 13 0 4 
Closed fiscal 1987 ....... “a w” $ 2 9 0 3 
Pending September 30, 1987 0 9 5 1 0 « 0 1 
Unit clanfication cases 
Pending October 1, 1996 132 33 13 2 13 0 71 
i 373 in9 33 ’ un 8 1% 
Cem Gocteet Fred 19GF cece $05 182 oo 10 ae 8 245 
CC Moe i % 9 ar 7 is8 
Pending September 30, 1987 .............................. 141 “ 10 i 8 1 87 
* See Glossary of terms for definitions. Advisory Opinion (AO) cases not included. See Table 22 
* See Table 1A for totals by types of cases. 
* See Table 1B for totels by types of cases. 
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Table 1A.—Unfair Labor Practice Cases Received, Closed, and Pending, Fiscal Year 1987' 


Identsficanon of filing party 
Total | AFL- Other | Other - 
Teaca- " Individ- |  Em- 
clo national | local 
anions sters unions sions uals | ployers 
CA cases 
> sudling October 1, 1986... 13,520; 6,766 1,486 662 892 3,713 1 
Received fiscal 1987 _. 22475 10,718 2,560 624 1,193 7,380 i) 
On docket fiscal 1987... 35,994 17,483 4,046 1286; 2085| 11,093 1 
Closed fiscal 1987 22,246 10,287 2,594 727 1,139 7,499 0 
Pending September 30, 1987 | 13,748 | 7,196 | 452 559 946) 3,594 1 
CB cases 
Pending October |, 1986 3053 164 il 9 2s 2,135 709 
Received fiscal 1987 7,791 6 21 16 43 6,530 1,115 
On docket fiscal 1987 10,844 20 32 2s 68 8,665 1,824 
Closed fiscal 1987 8,013 62 24 16 38 6,729 1,144 
Pending September 30, 1987 2,831 168 8 9 20 | 1,936 680 
CC cases 
Pending October 1, 1986 $27 3 0 0 13 1 $10 
Received fiscal 198) 11% $ 0 1s . 0 1,108 
On docket fiscal 1987 1,663 ‘ 0 1s 21 1 1,618 
Closed fiecal 1987 1,185 6 0 12 14 0 1,153 
Pending September 30, 1987 478 2 1) 3 7 1 465 
CD cases 
Pending October |, 1986 and ” 3 1 0 3 0 2 
Received fiecal 1987 24 6 1 1 4 0 282 
On docket fiecal 1987 393 9 2 1 7 0 374 
Closed tiacal 1987 291 6 1 1 ‘4 0 279 
Pending September 30, 1987 102 3 1 0 3 0 95 
CE cases 
Pending October |, 1986 “7 0 0 i 7 2 37 
Received fiscal 1987 45 1 1 0 1 1 4! 
On Gocket fecal 1987 i cccceeeeeeec renewed 92 i 1 i . 3 78 
Closed fiscal 1987 9” 1 0 1 6 2 “9 
Pending September 30, 1987 33 t) 1 0 2 1 29 
CG cases 
Pending October 1, 1986 1 a) 0 0 0 0 il 
Received fiecal 1987 28 6 0 0 1 0 27 
On docket fiecal 1987 ” 9 0 0 i 0 uw 
Closed fiscal 1987 wo 0 0 0 0 0 w” 
Pending September 30, 1987 9 Gc! 0 0 1 0 ‘ 
CP cases 
Pending October |, 1986 123 2 0 1 1 2 117 
Received fiscal 1987 274 2 0 1 2 0 209 
On Gocket fiscal 1987 cece een 7 4 0 2 3 2 386 
Closed fiscal 1987 289 2 0 2 2 2 281 
Pending September %0, 1987 163 2 0 0 1 0 105 
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Table 1B.—Representation Cases Received, Closed, and Pending, Fiscal Year 197! 


ab | HL | 88888) | dd 

A i? i Hh dtl ae 
aang} | P2882) | Hi 

{alt a sees) TTT Pm 

ag} | #8888) [ Viti] [errre 

sgt] | 28883] | Hill] {errs 

a | | 88988) | 28855) | seags 

: 5 

; a : s * E 5, % 

al ail iil 

He Wa i 


' See Glossary for denfinstyoms of | 


ae | 

cases 

showing Percent 
specific total 
allegs- casey 

bons 
A Charges filed against employers under Sec ®a) 

Subsections of Sec Ma) 

Total cases . 22,475 1000 
Max!) 33% 148 
Max 1K2). 213 09 
Manin). 6,219 6 
MaKin4) 148 07 
MaK KS). 7,073 nS 
eK 1K2K3) 235 10 
MaXiK2K4). 7 00 
Ma 1 K2K5). 1” 06 
Maki KIN4). 5% 24 
Man 1K IMS)... 22% 10.1 
MaK N45). 2 01 
Bak 1K2K IKE) 24 01 
ak 1K 2K IKS) in 06 
Bak 1 K2K4K5) 5 00 
Mak 1K IN4KS) 108 os 
Mak 1 K2KINEKS) 21 01 

Recapitulation' 
Maxi)’ 22,475 1000 
aK2) 76! ia 
BMaK}) 11,548 si4 
Man) hoe 38 
Max's) 9.760 434 
B Charges filed against unions under Sec &(b) 

Subsections of Sec #&(b) 

Total cases 9.495 1000 
BMI) $867 618 
&>K2) "7 12 
abK 3) we 32 
&bN4) 14” 15.1 
&bN6) $ 01 
a>) ™ 2° 
(>HI M2) 1073 13 
SOK IK) we 32 
MK IKS) 5 00 
Bbw I KO) $ 61 
SOK 2K5) ) 01 
> IKS) 1 00 
Moe IKK) 93 10 
Sb 1 K2KS) 2 00 
MbK 1266) 2 00 
BK TIKES) 2 00 
BK 12K INO) 2 00 
(DK 1K 2K SHO) 1 60 

Recaprtulation' 
bK 1) 7,384 775 
&(>K2) 1,298 13.7 
MoM) bl) 75 
MN) 1430 15.1 
B(>KS) 9 01 
&dKO) 1s 02 
&bKT) 2 29 
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1987—Continued 


| Nest | 
| tomes | Percem 
2 
| gliege | cases 
Bl. Analysis of B(b4) ee 
Total cases &(bK4) 140 1000 
---——4 — 
BON4EMA) | | rs) 44 
MoN4KB) one os 
SoNeKC) 13 | 09 
SoNeKD) ~~ 206 
BON4N AWB) os | 4s 
MON4K AWC) 1 01 
MON4K BKC) 7 os 
MON4KA BKC) ee eS C 
Recaprtulation a a 
MON4NA) 132 | 92 
ON4KB) 1.0s@ “1 
MoneNC) 24 17 
SNEKD) a 
B2 Analysis of (x7) 
- —rA. - 5. —————_— 
Total cases 8(>x7) | ___2%| sano 
BMOKTKA) $3 | 201 
MON THB) “4 $1 
SOK T HC) 8 one 
MOK TKAKB) 2) 0? 
SOK TKARC) " 40 
MOK TK ENC) 2 07 
MONTRKAK ENC) = wveeorveseceneneoceneneeeesss00 i 2 _o7 
a — a Recapiuletion' a 
BON THA) 70 | 233 
ou THB) 20 | 7 
Sou TKC) — | 203 | “1 
C Charges filed under Sec Me) 7 _ ; — 
Total cases Ke) t 7 #| 1000 
Against umons alone 45 | 1000 
D. Charges filed under Sec ig) - 
Total cases Kg) | na | 100 


Formal acuons teken by type of case 
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Table 3A.—Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 1987' 


Types of formal acuons taken 


10fk) nomces of hearngs wsued — 
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Table 3B.—Formal Actions Taken in Representation and Unica Dearthor tatice Cases, 


Piscal Year 1987' 
a Forms! ecuons taken + type of case 
of formal ecvons ber wtih | Toul : 
ies i oe 
aa taset 
Heanng completed icra $242 1,192 931 72 199 4 
LS eee 1051 |.020 sos 6) 1s ‘ 
Hearings on objections and/or challenges 91 166 126 , — 2 
Decamons msued tal 10% 100" "0 an ol 2 
By Regona Directon on” ue 728 it ie | 2 
Elecnons directed - 622 S00 an 2 
Dremumals of record in? 16 es 12 0 
SE ” vi 62 ? © 
transferred by Regronal Director for mma 
Elections directed i 1 i 0 
Dramaeais of record 2 2) , ‘ 
Review of Regronal Directors decmons 
Requests for review reverved “~ aoe Pou lL 
Withdrawn before request ruled upon 0 0 0 0 
Board ecuon oc request ruled upon iwtal ao ne 280 13 
G8 ene 6) a a 
ee 4 273 Pia) 2” it 
ee 2 2 2 0 
Wuhdrewn after request granted before 
eat over... 10 | ' 0 1 0 
Board decumon after review tot a) oo $2 ) “ 0 
Regemal Directors decmons 
Afirneé ......... we 3) 25 2 t 0 
i 21 2 1s 1 5 0 
Reversed J 7 5 12 0 5 0 
Ontcome 
Blecton dorectad $s! ~ ” 5 ' to) 
Dremaemale on record . 23 ~ 3 0 t 0 


Appendix 195 
Table 3B.—Formal Actions Taken in Representation and Union Deanthorization Cases, 
Fiscal Year 1967'—Continusd 
a Formal ecuions taken by type of case 
Types of formal actions taken —— 7 p—! 
= tions | actions ac RM RD UD 
taken | taken 
Decisions on objections and/or challenges, total .................. 1 941 80) ce] 107 i 
By Regional Directors. 265 241 207 9 2s 8 
By Board 2% 700 593 2s 82 3 
In supaleted electons 673 652 $52 23 77 4 
No exceptions to Regional Directors’ 
453 435 385 13 7 4 
Esceptions to Regional Directors’ reports... 220 217 167 16 «0 0 
In directed elections (after transfer by Regional 
#0 45 38 2 $ t) 
Review of Regional Directors’ supplemental 
decesuas 
Request for review d 152 14a 133 4 i 0 
Withdrawn before request ruled upon ............ 2 2 2 (1) i) (1) 
Board action on request ruled upon, total... 138 142 128 4 10 1 
Gramted 21 21 19 1 1 0 
Demsed 135 119 107 3 9 1 
Remanded 2 2 2 0 o| 0 
Withdrawn after request granted, before 
Board review 0 0 0 0 0 
Board decision after review, total.................... 3 3 3 0 t) 0 
Regional Directors’ decisions: 
Affirmed 1 i i 0 0 0 
Modified 1 1 1 0 0 0 
Reversed 1 1 1 0 0 0 
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Table 3C.—Formal Actions Taken in Amendment of Certification and Unit Clarification 


Cases, Fiscal Year 1967' 
Cases in which Formal actions taken by type of 
Types of formal actions taken formal actions had 
taken AC uc 
Hearmgs completed ill 6 A) 
Decimons wscued after hearing 121 6 107 
By Regional Directors 16 6 103 
By Board....... 5 0 4 
Traasfezred by Regional Directors for initial decision........ 3 0 2 
Review of Regional Directors’ decisions: 

Requests for review received 10 2 i 
Withdrawn before request ruled Upon... eecceeeen 0 0 0 
Board action on requests ruled upon, total ...................... 1s 2 il 
Granted... 6 1 $ 
Demed 7 i $ 
R ded 2 0 1 
Withdrawn after request granted. before Board review .. 0 0 0 
soard ‘secision after review, total 2 0 2 

© -gional Directors’ decisions: 
Affirmec 1 0 2 
— _ 1 (1) 0 
Reversed 0 0 0 


* See Glossary of terms for definitions. 


Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 1967' 


Bar cory amuse 


Remedial acuos taken by— 
Employer Umon 
Pursuant to— Pursuant to— 
Action taken Total all 
Aj reement of parties Recom- Order of — Agreement of Recom- Order of — 
Tol | —-= Total partes —— 
Informal Formal | edminis- Informal | Formal | edminw- 
settlement | settlement | trative Board Coun settle- settle- trative Board | Court 
law judge ment ment | law judge 
A. By sumber of cases involved *10,122 es a —— ae a a — a se a = a 
Notce posted 2,962 2,202 1,623 67 2s 327 160 7160 Sos 3s 3 120 38 
Recognition or other assistance with- 
: 26 26 1s 0 3 7 1 — a — — com ome 
t umoo disestablished — 9 7 8 0 0 i 0 a a a ss — — 
Employees offered reinstatement ................ 2,455 2,455 1,989 Co) ae 257 ” -— Ss -—— a a 
Employees placed on preferential hiring 
1,038 1,038 bot 2s 21 9 29 —— ~ a — — 
Hiring hall nghts restored 293 - —- a = — ae 293 205 il 10 $2 1s 
Obdjections to employment withdrawn ........ 279 —— —— = -—— -- = 279 197 9 10 bt) 13 
Picketing ended 07 = eS a a a a 0 03 2 0 2 0 
Work stoppage ended 63 -_ -—- — —_— _ _ 63 61 2 0 0 0 
Collective bargaining begun ......................... 2,920 2,098 2,453 38 ~ 109 89 222 217 0 0 a i 
Beckpay distributed 3,120 2,756 2,363 Ma i 219 % 334 256 12 10 38 18 
Reimbursement of fees, dues, and fines... asc 1,068 888 26 21 102 31 396 308 il 10 $3 14 
Other conditions of employment im- 
proved 3,072 2,128 2,067 17 7 21 16 the 924 4 il $ 0 
Other remedies 0 0 0 0 0 0 0 0 0 0 0 0 0 
B By number of employees affected 
Employees offered reinstatement, total... 4,307 4,307 3,297 262 18s 312 251 — a ao os — — 
Accepted 3,286 3,286 thee 17 106 164 135 — — —— _—— -— — 
Declined . 1,021 1,021 453 245 "9 148 % — — -— —— _— —_ 
Employees placed on preferential hiring 
1,014 1,014 273 1 720 20 0 0 0 0 0 0 
Hinng hall nghts restored 2.16 a a os a a a 2.1% 2,105 7 0 5 17 
Objections to employment withdrawn ....... 4s — — ss ss —- a 45 uM 0 0 3 * 
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Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 1987'!—Continued 2S 
Remedial acton taken by— 
Employer Unioe 
Pursuant to— Pursuant to— 5 
Action taken Total all 
Agreement of parties | Recom- Order of — Agreement of Recom- Order of — 
Total — Total partes — am f 
Informal Formal | edmins- Informal | Formal | edmins- 
settlement | settlement | trative | Boed | Court settie- | settle- | trative | Board | Count 
Employees ing beckpay: 
From either employer or unios................ 17,140 16,973 12,220 $23 1,036 1,715 1,479 167 108 8 0 21 »” 
From both employer and unioe ............... 206 202 3s 0 0 152 is ‘4 4 0 0 0 0 
Employees reumbureed for fees, dues, and 
fines: 
From either employer or union................ 3,010 637 $12 2 16 80 i 2,373 2,228 4 0 104 7 2 
From both employer and union ................ 91 91 78 0 0 il 2 0 0 0 0 0 0 
C. By amounts of monetary recovery, total ...| $40,635,903 | $36,988,464 | $22,353,556 | $736,672 | $4,220,394 | $5,490,978 | $4,186,864 | $3,647,439 | $301,542 |$108,342 O | $65,897 53,173,658 g 
Backpey (inciudes all monetary payments 
except fees, dues, and fines)...................... 39,457,732 | 35,943,830 | 21,527,974 735,648 | 4,085,394 | 5,427,881 | 4,166,933 3,513,902/| 212,997/ 106,985 0} 52,050 8,143,870 
Reimbursement of fees, dues, and fines ....... 1,178,171 | 1,064,634 825,582 1024 135,000 63,097 19,931 133,537 68,545 3,357 QO; 11,8647/| 29,788 
* See Glossary of terms for definitions. Data in this table are based on unfair lsbor practice cases that were closed during fiscal year 1987 after the company and/or union had satisfied all 5 
* A single case usually results in more than one remedial action; therefore, the total number of actions exceeds the number of cases involved. 
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Table 5.—Industrial Distributica of Cases Received, Fiscal Year 1987' 


Food and tundred products 
Appare! and other finshed products made from fabric and smilar 
Lumber and wood products (except furns 


Tobacco manufac 
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Table 5.—Industrial Distribution of Cases Rece:ved, Fiscal Year 1987 '—Continued 
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Table 5.—Iindustrial Distribution of Cases Received, Fiscal Year 1987 ' —Continued 
| Unfas ishor practice cases Representation cases Umon Amend. 
deauthor- ment of 
al ization | certifi. 
cum 44 aes cation 
ce cc | cD ce a RC RM RD trey 
casey 

UD AC 
Ze 4 1 0 0 0 7s 62 0 0 0 
Mrcellancous wrvce 135 26 $ 0 1 0 28 2 1 1 1 
72M 1.233 La 77 4 28 1468 | Lill ¢ % 10 
Publ adminstration “3 129 21 4 0 0 107 he t 8 0 
Total, all industnal groups 99.499 7.791) 11%) 26) 45) 6994) 50%) S42) 1416 186 a 


' See Glossary of terms for ¢efinitions 
* Source Standard Industrial Classification, Statistical Policy Division, Office of Management and Budget, Washington, D.C. 1972 
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Table 6/.—Geographic Distribution of Cases Received, Fiscal Year 1997' 
CA 


Fifty-Secord Annual Report of the National Labor Relations Board 


oman) Ry SAR) By S2Vs0) By HS eM) cy Hm 
aL 

. eeco--0| #]| -On/| e]| nmr -=—| gs] -eeeees| -|| coo 
iti 
His 

9 veeRes| g] ERS) BS) BASRA) BR) ASESe~s) gs) <2 

i 3 =e-=-| 8] ass] al Renee] gs) ~=2-e-") al = 

yg | 8288e] g) aaa] S| ReRes)| 2) HB2822%) g] ee 

z=] RO"RA8 8) Sez s £e#=e5 3 FERALRA S| az 

8 ecocceoen| | @&- oO) & -e-on) @ eonococeo| “|| oe 

j 8 eoeroo!| |) "| Sil rr oni nr] eceooceseeeo| &|| oe 

i 8 eceree!| ri garni sci *2e*"\ gi t*neee-| 2! -2 

j 4 eeeogen| zs] Sig] Gg] SRRSR| Bl “as-°=") 2] Oo” 

4, | #7 °822| hl] ene] 8] Saeee] 8) oeR=°Fs] g) “es 


FARg*= 32 


| 1990) 1426) 1229) 27 


7425 | 6088 
Bd) 

11% 

210% 

”" 

6” 


9.262 | 7,592 | 5.335) L760) 645 


233 

he 

1,622 
2 

u 

“ 

1 

2,554 | 1.990) 1,351 


{ 


13] 


New Baglend 


: 
; 
; 
4 


a a om om om oe 


Ml! ili il ‘iy 


c 


8 


‘BEST COPY AVAILA 


Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1967'—-Continued 
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1987'—Continued 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1967! 


ronone- 2 “egro 2 eager 4 nn eo = = 

suit | 
LE oc-oO-9o;| ~ oo-oo]| = oonroo| « -oonccso 
i] ~-e-— moO La] -2ee-9o b 4 o-no- - coonoo 
9 s-ag?"?s" ¥ "-g=2- Sg “sger 3 2c2=7°0 
j a--ON=—| wo -zg"° g owrrsc s anene— mm 


1,990 


457 MB; 2% 
900; 7 58 
397 
5% )| 453 
233 
357 294 


713 
630 
261 
430 


» | eagenelall eggse|g]) sages] g] ssesas 
auf | 885R°/ 2 agyse g| 8895/8) s22aKe 
5 | coreecele| cvncelal ons-slall -secce 
9 nOOSSO| | O-ens! =| COSeS| e|| coooo] 
De 
g | coRoeeial ~ag-el al conen[ al coecce 
i y meagonels! Onsrel ag sss-s| gi] wee-0- 
i | 28872) a] -see>/ a] seeee]g] szzeas 
s | $38%88/ a) eaze2[ 5] saeeal el eaecn 
gepxaR| gl ¢= g 
¢ 


Standard Federal Regoons' 


f Hf 


Fifty-Second Annual Report of the National Labor Relations Board 


& 
2 


aT e*| Ri Sezer Zi eceron rye awewco =|) ownono 

3 orl eii rae-on = Zii eecen| wi] -eooo! « ecoocococeo 
HEL 

Hij eeoirlse2se-- Ri ee-eec! -|| cows! -/]/ -moeooes 

= *R| 8) S2eSea ey, ees] Si zee Si z2°°°"" 

j z evils ReSxr=evz*| sii -eere Ri Kee) gi ew -en- 

F aa| €| S2eses §]| *2883) 3 s432/ 2] eanee 

guj | *8/ 8] S8a8e5/ gl] eancal gl eagal gl gsaces 

~ onl @ "f="! Sil ercon!| e]| --eo =|| ~“s"eccco 

8 eoi eo -eoosn! « eocococeceo! © conci « ecococeo 

j 8 eo|-¢ “a oon n!| & eeoocse!| e]| cecso! o ecocococe 

i 8 eo| @ s2eren D4 eoocecso! © 7-70 Rg ecoccoce 

j ¥ ““| A] RRszen £), eo) el esx] gil -e-cco 

i # 28/3) SRRzE8 3|| ** 898) 3] ¢sg5/ g/l sa=ex- 

5 | *3/§) R8qagal a) es=25) 3) e2gs[ Gg] eeeee= 

af | 2#/ 9] $8e888| s] sa2ae] g] aege] al ganeen 

TRMmEDE §) £8222) $) 8282] 8] RRR Ee 


| 
| 
| 
| 
j 
: 


S5Ea5F 


Abb 


BEST COPY AVAILAE £ 


Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1987! —Continued 
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Table 7.—Analysis of Methods of Dispositics of Unfair Labor Practice Cases Closed, Piscal Year 1987'—Continued 


All C comes CA cones CB aes CC canes C ans CE cases CG cases CP cases 

Pe A Pe Pe Pe be Pe Pe Pe 

eS ae eS Cpeiae eal eee Oe od ee a eee Gd eee Gl ee bl eee eee eed 

a = an hin Bede” Been Be Be he 

hosed od homed Cloasd homed chord choaed cChoaed Choaed 

Supreme Coert actos... 2 oo; a) 2 00 0 00 tf) 00 9 00 i) 60 0 30 0 00 

Withérewd ecmeenineiniann 99%) «69 000) 7%) «6925 lee OO OCS 0 00 | 322 13) 433) 5) M3 

Before meuance of complet | 9420 DO). OU CO 1) 22 7s at 2) s -_-— 17 ms i3 435 m4 ae 

After usuance of complain before opening of hearing 2 07 22; 0” n o4 ' oe ts) 60 ts) 00 © 00 ‘ i3 
After hearing opened before admunmtratrve law judge + 

C—O Me 0} oe a 6) 5 00 0 60 6 09 0 00 0 00 9 00 
After edmumetranve lew judges decmon before Board 

cm... a aod 4 00 00 2 00 i) 00 0 00 0 60 2 M3} 0 00 0 60 

After Board of court decks ...................... / 0 co 80 0 00 0 00 0 00 0 00 0 00 0 a0 0 _ 60 

ONS ne Jie Me 00 78 B34) 4229) 327 le iM t 63 "~ 2 ? 233 bad 204 

Before seuance of complaint | 10,848 38) 816) &7% 1) i900 lM? 1a 125 a ms »>5 t 200 ‘a4 ts 

After aeuance of complaint, before opening of hearing = 63 os a 62 4) os 0 00 0 6o 0 00 0 00 0 vo 
After hearmng opened before admenestranve lew padgr + 

Gecmon | a 10 09 01 2 60 7 00 0 00 0 00 0 00 0 00 1 05 

By adrmenmtrative lew jurige s decmmon 5 00 60 5 60 0 00 0 00 0 00 0 00 0 00 9 09 

By Board deckion 7 24 66 $22 23 24) 50 i oe 0 00 i is 0 00 5 19 
Adopung admanetraive lew judge + decison (no 

crceptions filed) 13 no 61 tf 09 2 00 0 60 0 00 0 00 0 00 0 00 

C omtested 77 a4 65 sit 22 24) 30 i oe 0 00 1 16 0 00 5 19 

By carcun cour of appeals decree | i” o« is ™ 03 33 o« ‘ 03 } 03 0 00 1 ee ! 03 

By Supreme Court action . : =. 00 60 a) 00 0 00 0 60 i) 00 0 00 0 00 0 00 

100k) actions (see Table 7A for details of Ginpositions) . 28 oe 00 i) 00 0 00 0 oo; mm me 0 00 0 00 0 oc 
ne one eee 

on Beard not ecteved firm went out of busmess) 6s 62 00 ne 62 2 00 1 00 0 00 0 00 0 00 0 00 


* See Tathie & for summary of diapommon by stage See Glossary of terms for defimmnons: 


"CD Cases Closed op the stage are processed as jurmds tonal 


daputes 


wader Sec. 100k) of the Act. See Table 7A 
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Table 7A.—Analysis of Methods of Disposition of Jurisdictional Dispute Cases Closed Prior 
to Unfair Labor Practice Proceedings, Fiscal Year 1967' 


Percent of 
Number of 
Method and stage of dssposition enass total 
Total umber of cases closed befor. wsuance of complaint 288 100.0 
Agreement of the parves—informal settlement 1% 472 
Before 10(k) nouce 95 33.0 
After 10(k) notice, before opening of 10(k) hearing Re 12.5 
After opening of 10(k) hearing. before msuance of Board decison and determ:nation of 
daapute $ 1.7 
Compliance with Board decison and determination of dupute 1 03 
Withdrawal 113 2 
Before 10(k) nouce ” 33.7 
After 10(k) notice, before opening of 10(k) 10 35 
After opening of !0(k) hearing, before issuance of Board decision and determination of 
dispute 6 21 
After Board decision and determination of dispute 0 00 
Dremiesa) a 13.2 
Before 10(k) nouce % 90 
7 


After 10(t) notice, before opening of 10(k) hearing 
After opening of 10(k) hearing, before wsuance of Board decison and determination of 
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Table 8.-—Lisposition by Stage of Unfair Labor Practice Cases Closed, Fiscal Year 1967' 


All C cases CA cases CB cases CC cases CD cases CE cases CG cases CP cases 

ber | cases | | cones | OF | cones ber | cass | OF cases | | cass ber | cases | | cases 

chosed closed closed closed closed closed closed closed 

Total number of cases closed 32,113 | 100.0 |22,.246/| 100.0/ 6013/| 1000/ 1,185; 1000; 291) 1000 399 | 1000 30} 1000; 289| 1000 

Before msuance of complamt. 27,190; 845/18,502; 832/ 7,143/ 89.1) 916| 773) 288) WO >| 729 26; 867/| 232); 803 

After msuance of complaimt, before opening of hearing - -| 3025 94) 2,307; 104) 432 $4) 223| i188 2 07 10) 169 3; wo “| 66 
After hearing opened, before msuance of cdministrative ow jeter's 

decmon 233 07; 211 09 17 02 ‘4 03 0 00 0 0.0 0 00 i 03 
After administrative isw judge's decison. before msuance of Board 

REID ccssescassnnsssecsszesssssssnssezsnenssesnsessesnsenssesensnssasenssseesssesessssecisenenesisieanneneed 65 02 “” 02 14 02 0 0.0 0 0.0 2 34 0 0.0 0 0.0 
After Board order adopting edministranve law judge's decuson in 

absence of excepuons 165 os 131 os 22 03 10 o8 0 0.0 0 00 0 0.0 2 07 

After Board decision, before circuit court decree... neers 1,128 34) 777 34) 322 40 2 19 0 0.0 5 $1 0 00 4 14 

After circuit court decree, before Supreme Court action... MS 10; 267 12 63 08 10 os 1 03 1 1.7 1 33 2 07 

After Supreme Court action 2 0.0 2 00 0 00 0 00 0 00 0 0.0 0 00 0 0.0 

' See Glossary of terms for definitions. 
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Table 9.—Disposition by Stage of Representation and Union Deanthorization Cases Closed, Fiscal Year 1987! 
All R cases RC cases RM cases RD cases UD cases 
Stage of disposition Num- | Percent | Num- | Percent | Num- | Percent | Num- | Percent || Num- | Percent 
ber of | of cases | ber of | of caves | ber of | of cases | ber of | of cases || ber of | of cases 
cases | closed | cases | closed | cases | closed | cases | closed cases | closed 
Total number of cases closed 6,965 100.0 $,052 100.0 $14 100.0 1,399 100.0 196 100.0 
Before msuance of notice of hearing / 2,416 47 1,400 27.7 276 $3.7 740 $2.9 1S 80.6 
After issuance of notice, before close of hearing hbk 4 2,784 $5.1 173 33.7 47 48 10 $.1 
After hearing closed, before issuance of decision 121 1.7 a 18 6 1.2 2s i8 3 1.5 
After msuance of Regional Director's decision 930 134 739 14.6 $3 10.3 138 9.9 4 12.2 
After issuance of Board decision s 08 ” 08 6 12 9 0.6 1 0s 
' See Glossary of terms for definitions. 
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Table 10.—Analysis of Methods of Disposition of Representation and Union Deasthorization Cases Closed, Fiscal Year 1987! 
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All R cases RC cases ROA cases RD cases UD cases 
Method and of 

Total, all 6,965 100.0 $052 100.0 $14 100.0 1,399 woo] _ 16 100.0 
_——— 
Certification wsued. total 4,14 9.5 3,189 6.1 187 ws 77% $5.0 ” 0.3 

After: 
Consent elecnon — 91 13 63 12 4 os 4 17 + 46 
Before nouce cf hearing 3 O46 2 os 2 o4 7 as 7 46 
After nouce of hearing, before hearing closed C4) as 41 os 2 04 17 12 0 00 
After hearing closed. before decamon 0 00 0 00 0 00 0 00 0 00 
Supulated elect 3,393 46.7 2.399 S14 148 28.8 646 wm?) “ 23.5 
Before nouce of hearing 1,122 16.1 ™ 145 7 150 ui 22 i) 204 
After nouce of hearing, before hearing closed 2,249 32.3 (Me 6 7” 136 31 23.7 $s 26 
After hearing closed. before decimon 22 03 17 03 1 02 4 03 i os 
Expedited elecuon 0 0.0 0 00 0) 00 0 0.0 0 00 
Regsonal Director directed elect oe) $5 $26 104 35 ry | ! 24 12.2 
ne i 0.0 1 00 0 00 0 00 
ee 1,315 18.9 10389 210 93 18.1 8 41 
ee 108 16 ” 16 G 12 3 Ls 
After notice of hearing, before hearing Closed oo oo ocoscsseennnnsvnnnvnnnnnnnnnnnnnnnnnnnnnnn baad 43 sis 16.1 ” 134 ‘4 20 
After hearing closed, before Beco. cossoeevvvnvnnnnvnnnnnnnnnnnnnnnvnnnnnnnnnennnnnnnnennne 87 12 6s 13 3 06 1 os 
After Regional Director's decision and direction of Chectiom ooo oovesvevnvnnvvvvnen 121 17 100 20 $ 10 0 00 
After Board decision and direction of election........................ 0 00 0 00 0 00 0 00 
ee 1,304 216 he ot 159 1“ 455 109 556 
RD CIID Cy CI cern cecccennnnsennnnsseennsnenemnmnmesesescsemsnscsscsnssensenssenneennanmiananmnananemenanesseanannassanssassel 1,155 16.6 565 112 191 x12 106 4.1 
After notice of hearing, before tearing Chowed ove svvnnnnnnnnnnnn 1% 20 C4) 16 2 43 i os 
After hearing closed, beforre Gecimbm ooo ooooooooovvsevvnvnvvvnvnnnvnnnnnnnnnnnvinnnnnnnnnnnnnnnnnrnnn 12 02 8 02 2 04 i os 
ee 148 2.1 113 22 13 25 0 00 
ee s3 os a} os 6 12 i os 
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Table 10A.—Anatysis of Methods of Dispositica of Amendment of Certification and Unit 


Ciarification Cases Closed, Fiscal Year 1987 


uc 

Total, all “ oe 
Ceruficanon amended or unr clarnfied 10 o 
eo 0 0 
By kegoonal Director's decamon 0 i) 

By Board decamon 0 0 

After hearing 10 41 
By Regsonal Director's decmon 10 41 

By Board decemon 0 0 
I ec cccensssnsnsnsnensnenszenszsensusesszasnsusssenensnenenasenenesensssnsssusnsssessssssssssssssssnnsssensnenensenns 33 213 
Before heanng 0 10 
By Regoonal Director's decmon 0 10 
ee 0 0 

Ole Ca acne cneeneeeeeeneeeenneennesnnsnenenenennesesncsesssssenseseeseeseeneeseensen 33 203 
By Regional Director's Gecimb no eescsssessveesevvnnnnsnnsnnnnnnnnsnnnnnnnnnnsnnnneenssnninennnnonnnennne 32 201 

a I I cecccrersennsenszsesescnsnsnssenensnsnsssnsnszsnenscssassossocernscensnsensenssnenenensenmnnenasensssesatassumnssnsss 1 2 
ED cnnnnsnne~-conaseseensenssrssnssesenmnvunmsnnsoenssensummmmenennunsssumeenenesnatennsssauaaznememnenannessemmmasnesssaneemmmanenssesestetee! 6 110 
ar CN acces ssnsssesszesssssznszsnnneszssnsenconsensenssnnsensssscesnnesssnnssseusssusseoseenssnnssnsssnsssusenssenssenstuaed 6 110 
GB CG occ cce cscs sez senssnsenssesessnenszsezenszensenensnenensnssnseseseenensssussseneussssseussnssnsesensnenssnsenestessaseseussssssessel 0 0 
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Table 11.—Types of Elections Reswiting in Certification in Cases Closed, Fiscal Year 1987' 


Type of elecuon 
eee Board- Regonal elections 
Total Coneen: Durector- 
Stipulated | Girected | OWE | under 
All types, total: 
Ehecuoms 4168 109 3,382 7 679 0 
Ehgitie voters 247,779 3,800 188,979 1,124 53,876 0 
Valid vous 217,261 3,296 167,365 1,030 45,370 0 
RC cases: 
Biections. 310 62 2,380 4 $03 0 
Ehgible voters 198,865 2,071 151,543 1,086 44,165 0 
Valid votes 175,145 1,832 1M4,593 ba] 37,721 0 
RM cases. 
EBlecuons 165 4 124 0 n 0 
Ehgidle voters $,370 40 0 932 0 
Vahd vous 4613 5] 3,880 0 702 0 
RD cases. 
Elections 755 23 631 1 100 0 
Ehgidle voter 37,990 74) 0,676 2 6153 0 
Vahd vows 32,721 oe 27,085 17 $015 0 
UD cases. 
Elections ” il 47 2 ” 0 
Ehgible voters 5,954 954 2.3% 8 2,626 0 
Vahd votes 4,782 829 2,007 is 1,932 0 


Table 11A.—Analysis of Elections Conducted in Representation Cases Closed, Fiscal Year 1987 
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Type of election 


' The tots! of representanon elecuons resulting wm certuficanon eachudes elections held un UD cases which are included mm the totals in Table |! 


ar 


Tora Obyeruems only Challenges ony Oyecuons enc Tow! obectsoms | Tou. halienges* 
tec challengn | 
fons =|) Number Percent | Nember | Percest Number | Perce: | “ember | Percent | Number | Percent 
All representation emcuonms 4 ob ‘es 124 30 » 07 » $5 133 46 
By type of case 
ban... 3,257 3 96 1 e 2 we Mi os Pa] 40 
in 8M cores... 168 i 65 4 24 0 00 i 6s ‘ a 
ln RD cases 77 “a $7 "” 25 i 1 “ ss 2» Pe) 
By type of election 
Consent cectioss....... * 7 7 5 $6 5 a 0 12 ' 90 
Stipuleted election... 425 wos se ~ 26 23 07 8 %6 115 43 
Expedited election 0 0 — (9) —- 0 — 0 a 0 -- 
Regonal nrector directed elections Ciel 33 £0 27 4) 5 os oe ae w as 
Board-dwrected clecnons 7 5 76 2 ius 0 00 ] 174 2 us 
, Number of elections in which objections were ruled on, regardies: of number of allegations in each election 
* Number of elections in which challenges were ruled on, regardless of individual ballot challenged in each clection 
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Tabie 11C.—Obdjections Piled in Representation Cases Closed, by Party Filing. 


Piscal Year 1987' 
bok 
Toul cnghes am = 
Nem cm Nem icon Nem com Nem | com 
ner by her by her by her by 
type type type type 
A) Tepresenianor elec tone | & we m™ MS MI “7 " is 
By type of case 
OO TT “) mo 195 4 27% “1 7 ce 
RM com... | moe 5 273 7 oie 1 *1 
RD c=... S| (Oe it) Nea — nee 20 
By type of elecnon 
CN ee J i; mo t “Ss 5 ass 0 
Stipules’ chectos.................. 3) COMO 12 7 241 29% 3 ya 
Bapedined clection eo; — — . — —_— 
Regronal Drrector duwrected clecuions 6); 100 ») «Me 6! $73 ‘ $7 
Board-directed elections... j 4 mo i —_— 4| mo eo; —— 


* See of terms for definrions: 
* Obections by more than one party mm the same cases are counted as one 


Table 11D —Disposition of Objections in Representation Cases Closed, Fiscal Year 1987' 


Obyec- | Obyec 
y= tome Percens Perens 
filed with ruled Nem oft! | Nem | of woul 
eee her ruled her ruled 
ape upon 
All representation elections we 107 » we he ” 26 
By type of case 
aon. 4“) 01 Ml 2 70 &2 «oO 
RM comes... i 0 i" . sis 2 2 
RD com $1 + as m0 , 200 
By type of elm ton 
Consent elections — " 1 10 oF wo 4 “0 
Supuletad fle tone mm) 88 18 237 "4 ” ne 
Fapedee) elec con 0 0 © 0 _— 0 — 
Regronal Director directed ele toms soe ~” “ “ "4 i) 28s 
Board-directed elections... ‘ 1 5 1 533 2 te 
anion 
| See Glomery of terms for definrions 
* See Tetle 11 for rerun elections Pel. after obyections + ere sustamed |p 20 elections m which obyections were 
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Fiscal Year 1967' 


Table 11E.—Results of Rerun Elections Held in Representation Cases Closed, 
Outcome 


Total rerun Umon No of 
elections * certified (union chosen | original election 
reversed 
Num- | Percent | Num- | Percent | Num- | Percent 
ber | by type | ber | by type | ber | by type | Num | Peron 
All representation elections ........ 7 100.0 22 328 45 672 31 43 
By type of case 
RC cases $$ 100.0 20 34 35 63.6 27 #1 
RM cases 3 100.0 0 0.0 3 100.0 0 — 
RD cases ~ 100.0 2 222 7 778 4 444 
By type of election: 
Consent elections 1 100.0 0 0.0 1 100.0 0 —— 
Stipulated clections...............-.. “ 100.0 17 470 29 63.0 23 90.0 
Expedited elecuons — 0 — 0 —_ 0 —_— 0 —_— 
Regional Director-directed eiec- 
bons 1S 100.0 4 26.7 il 73.3 6 40.0 
Board-directed elections. J $ 100.0 1 29 7 80.0 2 «0.0 
" See Giossary of terms for definitions. 
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Table 12.—Results of Unica-Shop Deanthorization Polls in Cases Closed, Fiscal Year 1987 


Number of polls Employees wvoived (number chgible w vote)’ Vahd votes cast 
i wn ls Cast for 
a: | = —- 
Affimance of ume bokding wasoe-ehop contract Se es | ee vty 
= chgpdie suthorization | Toul | of tonal Perces! 
Number | of wotal | Member | or socal Percent chgbie 
Number of total | Number of total 

Total # at 454 M4 +45 5,954 1,732 290 4,222 70.9 4,782 03 2,203 37.0 
AFL-CIO unions. 67 | 42 » $3.7 4,800 1 oe M1 3,306 obs 3,990 $3.1 1s 3a) 
T 18 10 $3.5 t ose 4% 107 224 se 773 389 81.7 10 33.35 
Other nabonal unions i 0 0.0 i 100.6 is 0 00 is 100.0 17 ao 10 $5.5 
Other local umons 13 4 3107 9 @2 ont) in 198 $29 1 38 S84 199 26.7 


* Sec &aX(3) of the Act requires that to revoke s umion-shop agreeme vi s mayonty of the employees ehgible to vote must vote in favor of deauthonzaton 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1987' 


Elections won by unions Elec- Employees eligible to vote In 
ons mn : elections 
Parncipeting un tee, | Per- AFL- Other | Orher te name 
umons no no 
chosen unions : umons | chosen 
umons 
A All representation elections 

AFL-CIO 2.398 | 434) 1061) 10461) —)| —| — 1,357 |153,453 | $5,054) $5054; ——| -——| —— 98,399 
ee 1,147| %6) 4200; — a0; —;| — 727 | 44014/ 124%) —/| 124%) —— —— 31,588 
CO 103 | 45.6 —_} — 47 — $6 | 7114) 3,448 —-, ——!| 3468 — | 66H 
Other local unions 193 | 303 97 —_—_) —_— | — ”7 9% | 8478) 4267); ——| ——| ——/| 4267 4211 
l-umon eh | 3841 418) 1605) 1,061 420 47 7 2,23 (213,059 | 75,195 | 55,054 12426 3448 4267 137,866 
AP.L.©l0 v. AFL-ClO 29 | $1.7 is is; ——| —; —- 4) 4374) 1387) 1387) ——| —— -— 2,987 
AFL-ClO v. Ti 30 | 80.0 «0 i8 2;—_—!|—- 10; 4,308/| 3491) 179% 1695s) —— — 817 
AFL-ClO v. National 21 | $24 il 7 — 4; — tO; 3325) 1388) List) —— “wi — 1,937 
I ee 83 | 916 76 os); —); — $7 7} 11,619 | 10.821; 4282; ——| ——/| 6539 798 
Teamsters v. National 5} 800 4 oe 2 2;— 1 we» %*; — x” $7 ae 213 
Teamsters v. Local... 13 | 92.3 12 os 64; — 6 1 780 “—|.0U 6); —— 143 in 
Teamsters v. Teamsters... 3/1000 3 - 3; — |) — 0 212 212; —— 22; — os 0 
National v. Locale 2 |1000 2 -—- |) 2 0 0 209 ~~; — 209 0 0 
National v. National... 12 | 83.3 10 —_—|—| —— 10 2; 2202; 1908; -——|; ——/; ——/ 1,908 694 
2-union elections... 218 | 794 173 59 33 » 73 45 | 27,338 | 19,761 | 8606) 2,452 S13) 8,190 7,377 
AFL-ClO v. AFL-CIO v. Temmmmters i |1000 1 1 o—; — 0 il il il o—_—| — 0 
AFPL-ClO v. AFL-CIO v. Nati es 1 |100.0 1 ij— o;— 0 29 29 2; — o1-_— 0 
AFPL-Cl0 v. AFL-CIO v. Local..................... 1 |100.0 1 io—)} — 0 0 0 @ @o;—; — 0 0 
AFL-CIO v. Teamsters v. National 1 100.0 i 0 i o;j— 0 17 17 0 17 o_-_ 0 
AFL-CIO v. Teamsters v. Local................... 3 1100.0 3 1 i;j— i 0 337 337 83 41) — 113 0 
APL-CIO v. Local v. Larca ononnoooooooooooooooovevenvvevevnvnnvnvnvnnnnnnninonnenin 2 |1000 2 i—_—| — 1 0 956 956 7m) ——| —— 177 0 
Teamsters v. Local v. Local 1 100.0 1 os it — 0 0 i8 s;— “s; — 0 0 
3 for more)amion CheCTIOMS oer 10 |100.0 10 $ 3 u 2 O| 1428) 1428 962 1% 0 290 0 

Total representation Cheeni oo ooosscseeeerennnnrnrnn 4069 | 439) 1,788) 1,105 456 $$ 172 2,281 (241,825 | 96,384 | 64,622 15,054) 3961 | 12,747) 145,44) 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1987! —Continued 


Elecnons wor by umons Elec Employees chgibie to vote in 
bons m , clectxns 
Prrucapeting umons b Per- AFL- Other | Other 7 te weer 
80 no 
sons* | cent | TO) CIO | Teme) me | tocal | repre | Tout | SH | ape | | OM | Omer | repre 
chosen umons unions | “™0™s chosen 
B. Elections in RC cases 

APL-CIO ie) 64) 67 wi—|—|; — O11 (121,827 | 43,176) 431%) ——| ——| —— 78,651 
Teamsien mm) 415) 3571 ss mi —) — $23 | 37064) 0097; ——| mon7) ——| —— 26,967 
Nauonal | #4 4) —_ oe; — “4 646@) 3s OU lO | 3,090 
Local... . we as 91 —-  ——-) = 9 s7; 6977; 3962); ——| ——/| ——/ 3982 3,015 
janes election... 2.937 | 47.7) Lam 7 371 43 91 1,535 |172,302 | GO.579 | 43,176 | 10,097) 3.344) 3962) 111,723 
APL-C10 v. AFL-CIO | 334 1s Sp —| —| — 13; 3663) 13987) 1387), ——) —)| —— 2.2% 
AFL-ClO v. Teamsen 45 | 0 i 16 »  —; — 9) 4509) 3400) 176) 16M) —) —— 769 
APL-C1O v. National | 474 ° 5 — i —_ | 2986) 1069 802 a 7 = 1,937 
FO Ole 7%) 910 71 vi—/] —— “ 7) 10,732) 9934) 368%) ——| —/| 6318 798 
Teamsters ¥ National 5| 0 7 = 2 2;>— 1 w *; — 3” 7; —_— 213 
Ue / | 99 wo, -— ss; —— t 1 782 621 -— 3%) — 143 in 
Teemammmterrs Toews 2 00 2 — 2;>—; — 0 133 3; -—— 3); —/|; — 0 
National v Lod... 2 1000 2 -—-  --~ 2 0 0 209 mi—i — 209 0 0 
EEE 12; 63.3 Oh —) | —— 10 2; 2202; 1908); ——| ——| ——/| 198 646 
Demmi Tl 22; 77) 199 $3 2 ] ui) 43 | 25,135) 16,537) 7,569) 2286 $13 | 7,969 6,798 
APL-ClO v. APL-ClO v. Teamsters 1 |000 i i eo; — ao 0 il il il _— —- 0 
APL-C10 ». APL-CIO ». National. i 00 1 1it—— oo; —— 0 2 2 >; — 0 0 0 
APL-ClO wv. APL-ClO ©. Local 1 |00 1 i—)| — 0 0 © Ca) oa; —;— 0 0 
APL-ClO ©. Teamsters v. National ...... 1/1000 1 0 1 i 0 7 "7 0 17 e1— 0 
APL-ClO Teammens v. Local... } 000 5 1 ii—_ 1 0 337 337 8) 141 = 113 0 
Gere CAE @ C6 eee 2 |1000 2 —/)— 1 0 9% 9% mi —)| — 177 0 
Teamsters v. Local v. Local 1 |1000 1 — it—— 0 0 8 si; si; — 0 0 

3 (or more}anion elections... 10 |100.0 10 5 5 0 2 O| 1428) 1428 . yi 1% 0 290 
Total RC elections 349 | 9) L571 oss om $i 163 L578 |198,865 | 80,344 | 51,707 | 12,599 3857) 12,221 198,521 
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Table 13.—-Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1987'—Contir sed 


Elecnons won by umons Elec Employees chgible to vote in 
uons in elections 
Parncipening uns a le AFL- Other | Other te see 
umons no no 
won wmons unions | SONS | sentative won | —O | sers | tional | Oe! | sentative 
chosen umons anion umons chosen 
C. Elections m RM cases 

AFL-CIO 95 | 211 2» Di—_—|i—_—i— 73| 360 $75 ss) —| —)| 3,094 

Teamsien: a 167 ’ —— si —j -— 0) 1204 | Ps is; — _ 1015 

National 7) 429 3 ——- ) ;i;— 4 iS! si; -— me 78 -—= 73 

Local - 10 | 100 1 -- _— — 1 9 164 3a -— —_)\i_— 38 126 

l-anion elections... 160 | 200 2 20 t 3 1 128 «(5,188 Ld $75 189 78 38 4,308 

AFL-CIO v. Teamsters 1 |1000 ! 0 1 -—-;|; -- 0 3 3 0 ij = 0 

a... 1 |100.0 1 ij—— oo; — i) 2 2 »; — o1-— 0 

AFL-CIO v. Local 1 |1000 i _— o-— 1 0 4 “eo -— 1 4 i) 

GY a —————————EEEE 1 100.0 | - 1 -- 0 0 ’ 7 a 7 — 0 0 

i | 1 }1000 i -— ii—i— 0 "9 nv; — x; — a 0 

> 5 |100.0 $ 1 3) 0 1 0 182 182 2 89 0 os 0 

Total RM elections 165 | 224 n 21 iT 3 2 128 | 5,370; 1062 os 278 7% = 4,308 

D Elections in RD cases 

AFL-C1O..... 495 251) 12 14), ——| —j| — 371 | 27,957 | 11,303 11,303) ——| ——| ——/| 1665 

Teamsters... 205 | 200 oo — “a;>—/|;-— 164) 5,746) 2140) ——/| 210) ——| —— 3,606 

ES 9) tt 1 — = -—- i ‘ $29 sx; — -- 26 -- 363 

SS 35} 143 SS $ | 1,337 27) ——| ——j| — 267 1,070 

Recrene  eccsecertescnccnneceieeeceererecetimneeeseninmeneneemmnainaaneeanataa | 4) 230) 171 124 41 1 $ $73 | 35,569 | 13,736) 11,303) 2,140 26 267} 21,433 

OO 1}; oo; — —— eee i 7m -—~ = --; -——- a 7m 

pe Oe 4) 750 5 2 i a_i — i 1% i) 2 *|;—-— “—— an 

PPL ACO vv. Nati nonsense enn pen 1 |1000 1 PO —— | -- 310 y10 mo) OO) -- = 

FN eee 4/1000 4 2. —_— |) 2 -— 623 823 eo) —| 187 eS 

NN i a ciieeainmimtnntiabiintin ; 1 |100.0 1 — i— 0 —_- 21 2); — aj —j| — _— 
), 11) 818 9 $ 2>o— 2 2021; 1242) 1008 77 - 137 779 S 


Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1987 ' —Continued 


EXecnons won by umons Biec- Employees chgibie to vou in 
Total eon a » ls unm won by - — 
Partxpeung unsons cleo | Per- AFL- Ouner nO no 
noms? cent wae cw 1 tone) | OM | repre | Toul = APL- | team a Other | repre 
er unmons unions | SONS | sentative om cio aon | Gena local = sentatrve 
chowse as enicns | “™™s | chow 
Trott PRD etc 7 | 735 | 238 180 129 oe) i 7 S7S | 37.990) 14978) 12.311) 2,217 26 424 22,612 
' See Glossary of terms for definmonm 


* Inchudes cach unmet m whuch « chowe regarding collectrve-bargaming agent was made for cxampic. there may have been more than one clection m s single case. or several cases may heave beer 
wmvoived m one clection unit 
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Table 14.—Valié Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1987' 
Vaehd vows cast @ clechom won Vendo vous cas m@ clecvom lost 
bey Vows for umons — Vows for umons a 
Perucepeimg umons vows Ovne: vows Own: ones 
Tow! | GIO cong | ol | ee | Tot |) CIO | | ee | oe ~ 
aon | = en | anes aon | —— | one aa 
A Al represemtauce elecuoms 
APL-ClO 14.221 | 4) NAS) | | | 1909) 2075) wes) | |) | 
Tm nel mas?) COTM — |) 1 -—— oS . >) eae |b — i) esyi—; —— 9.258 
Other astiond exices...... = , enn tier — i) ——] 1999 -— whe ORS -— — ww Pm] 
Other local euioes .... ) T782i| 25% —_—_—| — — | 23% 7S) 110 —s —— — ii 1135 2.535 
junion elections _.. 187,978 | 43,675 | FLOS9 |) 7) Lee) 255) O80) | ele «287s «6B? 7m 8611) «68M 
GSD CO. GE eens iw ~ os, —| —; — ts; 1080) 10%) ——| -—| — 15% 
APL-C)O ». Teammen eee) O13) COC — — Bn] ”m 7 wi —j — a7) 
APL-CiO © National 2 122) 72) —— oe —— “ ro mas; — “si; —— *”) 
APL-ClWO © Local _ 94%) 7972) 19%, —— ——| 98 ae 222 162 = -—— w “) 
Temern + Neto... 285 ” —_— cy 3s — 2 —— ' “a —— i 
Teamsters v. Local. the 5% — sermemumue oe ie » — o1— » 91 
Teamsters » Teamsien ‘ 1% 163 — eo; —— —— uN 0 -_—— oe —\j — 0 
Nationa v Local 202 1 a —-- i wo 1 0 — —— 0 0 0 
Local v Local 1873) A202, am) ee | —! 122 n 121 —_—|—|— 121 sos 
lime dcthoe 23.225 15.411) S872) 2086 7) 65%) LST?) 239 «61523 “= an 21 an 
APL-CWO ©. APL-ClO v. Teamsten 5 $ 5 fe) -— -—— 0 e —— 0 0 0 0 
APL-C1O + APL-C1O © Nations 28 28 *; — I 0 0 oo; — i—_— 0 
ge Oe ee 4) yn a — , 4 0 o;— — 0 0 
PPL CWO © Temes atm nn ie 1s i i3 i — i 0 re] 0 ej; -= 0 
PPL CWO oe Terme es us we 190 7] —-- 108 , 0 — -— -- 0 i) 
APL-CWO ». Local © Lees... . sss aa m™ —— oe 1” 0 oj; — — 0 0 
Teamsters v. Local v. Local 1) |} — | — ? o1—}| — o; — ° ) 
}umon elecnons . 12% | 1,252 oy iM 3 8) 24 0 0 0 0 0 0 
Tootal reprememtaticnm chet 212479 | O08 | WITS) 8551) 2598) 8873) 22502) 48) Se) Oe) LAR) oe) OBTSS) 
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1987*—Continued 


Parucipeting umoes 


Vahd votes cast m elecuons jos 


Tol 


Votes for umons 


AFL- 
Team- 
Tol | CIO | ‘cerns 


Hii 


Reo 
ii 


“4 


Llelel | fe {lel | 


Lt ye el | 
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elélz 
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Ss) 
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ws 
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Table 14.—Valid Votes Cast in Representation Electias, by Final Results of Election, in Cases Closed, Fiscal Year 1987'—Continued 


Vahd votes cast m elecuons won Valid votes cast im elections lost 

be Votes for umons — Votes for umons —_ 

Perucapeting umons vous Other votes Other vows 

Tow! | CIO a | jocal =) Tow | clo | ‘= toni | eal Sg 

mons ams La unions | “™O* unions | eniens unions | “™O* 

C. Blections im RM cases 
4°L-Clo 3179 3h “ai —| | 163 763 %3)>—|;—/|; — 1,885 
Teamsten 129 12; — u2;—; — to 241 — “sj —i|i — 612 
Other asvonal umoas 121 43 —> 43 — 2 si —_—j —— is; — 43 
Other local unions... 124 2 —fb—)| — 2 10 23 —e — —- 2 (J 
| -wmon elections 4453 545 Bre} 112 43 2 257; 1082 763 1 1S 23 2,609 
AFL-CIO v. Teamsters 1 1 0 Wyo-—— — 0 0 0 o—; — 0 
AFL-CIO v. Nationa! 2 24 23 0 1 — $s 0 o.— oo; — 0 
APL-C10 wv. Lacal Ss 22 5; | 29 24 0 0 — 0 0 
Teamsters v. Local 7 4 0 4s; — 0 3 0 —— 0 a 0 0 
Teamsters + Teamsters 67 67 —_— o;— —_— 0 oo; —- o—i;i— 0 
2-anien clecticss ......... 160 128 26 72 1 29 2 0 0 0 0 0 0 
Total RM elections... 4613 673 16 a4 $1 239; 1098 763 241 1s 23 2,609 
D. Elections m RD cases 
AFL-ClO 24.300; 6127) 61277; ——| ——| ——/ 365S/| 4598) 4598); ——| ——| —— 9,960 
0 $199) 1208) ——/| 128); ——)| — on sso nn”; | — 2.36 
Ce 386 13 —_|— 3o;— 9 imi —ji —— 120; —— 235 
ee 1,120 148 amas | au 148 on Sl ew!) awl as 204 6i0 
ee i005 | 7,906) 6127) 1,218 13 148; 4430; 5,910) 4598 89 129 24) «13,159 
AFL-Cl0 v. AFL-CIO 0 eo—j] —_— -— 0 uu M45 —— | ——|] —— 377 
CN ee ee 5 67 2 si — -- 2 19 0 9; —j| — 27 
APL-ClO wv. Matic enn we m2 “|; — im; — 4 0 o-— o1-— 0 
AFL-C1O v. Local $92 $78 2) —j — 2% 14 0 o—j —_— 0 0 S 
Ee 1s is} ——| i ‘ 0 o} — o} —-| 0 0 = 


Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1987'—Continued 


Vahd votss cast m eclecuom won 


Total Votes for umons Votes for umons 
mm | os | S| | | S| S| vos | S| toe | | S| Se 
errs mons arom utoons emons TOTS 
2-wmo elechons 1,76 Ave $12 bed iM 260 2 30 ui "9 0 0 ae 
Total RD elections... 32,721 | 68468) 6639) 12774 7 8) 4430) 6200) 499) 129 2) «413,563 
‘ See Glossary of terms for defimmons 
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1987 
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Table 15A.—Geographic Distributions of Representation Elections Heid in Cases Closed, Pisui ‘ sar 1987—Continued 


Divmon and Suse! 


~ om —_ . om 


il 


rt 


T . om am ae i 


i PEEiGad 
ayia? 


Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Piecal Year 1987—Continued 
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' The States are grouped acoording to the method used by the Burne of the Censua US Department of Commerce 
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Table 15B.—Geographic Distribution of Collective-Bargaining Elections Held in Cases Closed, Fiscal Year 1967 —Continued 
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* The States are grouped according to the method used by the Bureau of the Census, US. Department of Commerce. 
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Table 15C.—Geographic Distribution of Decertification Elections Held in Cases Closed, Fiscal Year 1987 
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Table 16. —Industrial Distribatics of Repr.sentation Elections Heid in Cases Closed, Fiscal Year 1987 
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Table 16.—Industrial Distribution of Representa.‘on Elections Held in Cases Closed, Fiscal Year 1987 —Continued 


representation were won Eligible 
L ad elections | Nuim- employ- 
Toes wich | em | veh Other | [a 
em- 
indussiel group" -- AFL- Other | Omer | 9° | Ployees | votes | 7...) ro 4 Team-| na- yf for no | choos- 
Total | CIO Team-| na- local | TPre- eligible | cast sters | tional , umon ing 
unions | bor al unions | "ative | to vote umons repre- 
waions was sentation 
chosen 
Mining and quarrying of nonmetallic minerals (except 
ae 12 5 3 i 1! 0 7 494 429 168 146 9 13 0 261 62 
’ 7 
ee 32 12 6 aj 5 0 20; 2007) 1,813 865 385 i2 3% 132 948 812 
es ee 255 118 93 14 6 $ 137 7092 | 6,089) 3,139| 2,264 257 177 44) 2,950 3,130 
Wholesale trade ooo eee eeeennnnnne 261 88 x” 40 2 9 173 9,376 | 8,509) 3,922) 1,538) 1,898 124 362 | 4,587 2,780 
Retail trade............ inicemeeaitinianmemmacemnnesiaieinpnsinniminetedl 427 163 105 4% 1 1 264 14,965 | 12,787 | 5,702 | 3,808 1,464 17 413 | 7,085 $5,327 
Finance, insurance, and real estate 00. 70 4) » 8 1 2 79 2,932 | 2,584) 1,347 958 263 33 93 1,237 1,622 
U.S. Postal Service ooo cee seve nenennnnnnnen 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Local and suburban transit anJ interurban highway pas- ‘ 

Senger transportation re ene |6OD 9 14 24 0 1 | 4,143 | 3,363 | 1,836 500, 1,078 0 198 | 1,527 2,007 
Motor freight transportation and warehousing... 219 81 il 63 6 1 138 5.287 | 4,603 2,123 385 1,545 145 48 «2,480 1,837 
Water transportation ....... : _ il 3 0 0 2 1 & 49! 449 191 164 3 13 1! 258 3 
Other transportation... 42 27 | 6 18 0 3 S| 1,857 1,572 TH” 413 285 0 $2 822 736 
Communication ...00..0........ 3) «mM 3 0 2! 61 3,743 | 3,067 | 1,827) 1,226/ 54) 163) 386) 1,240) 1,948 
Electric, gas, and sanitary services. 9 45 | 25 19 oO; at 45 3,717 | 3,421 1,646 | 1,058 496 »” 62 1,775 1,490 

Transportation, communication, and other utilities $26, 219 85 127 ® 9 297 | 19,238 | 16,475 | 8.373) 3,804) 3,461 351 757 | 8,102 8,069 
Hotels, rooming houses, camps, and other lodging places..| 72 23 20 | 3 0 0 49; 6461 | $,092/ 1,739| 1,291) 282) 166 2) 3,353 1,489 
Perscomal SErvices ose e ene enennnnnnnvnnnnnnns 45 19 7 i0 0 2 26 1,405 1,236 613 280 240 0 93 623 720 
Automotive repair, services, and garages %| % 13 23 0 0 a’ 1436) 1,267; 60S! 228, 377 “ 0| 662 $24 
Mtn PICTUS ooo cseteeeeennnennne $ 2 2 0 0 0 3 28 23 12 12 0 0 0 1 18 
Amusement and recreation services (except motion pic 

Si cvuvecenasnsuscovesasectesvesnnseenes 23 $ 3 1 0 ! 18 | 866 763 317 182 121 0 14 ase 149 
Health services ...................... 352 193 182 17 ® 16 159 35,524! 29,602 | 15,121 | 11,175) 1,121 | 1,639) 1,186) 14,481 17,317 
Educational services............ 43 18 10 i 7 25 | 2,690 | 2,380 1,347 765 & 33 489 1,033 1,037 
Membership orgamizatios 0000000000000... ceeesereeeennen 19 12 2 2 1 7 7 432 350 137 71 {4 8 45 213 133 ~~) 
BUGiMeSS SEPVICES ooo seceeeeeeeeeenneenrnvnns 177 98 67 10 4 17 79 7,575 | 6069) 3,319) 2,071 439 169 60, «2,79 4,200 w 
Miscellaneous repair Services... oeeeesvosvsev-nsnnanvnnonen 1s 8 é 2 c 0 7) 290! 239!) wel 87] 23 0 4! ws 122 od 


Table 16.—Industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1987—Continued 
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| ——++ +48 oe Valid votes cast for unions 
representation nghts were won Ehgible 
umons elecnons Num- employ. 
Total mn ber of | Total Total ees in 
. which em- vahd Other votes units 
Industral group’ elec: Other no _— ployees_—s votes AFL- | team. | aa | OM | for a0 | choos 
tions AFL- Other repr hagibh Total | CIO : dene! local ; : 
| = tional | "cal | sentative | to vote aa unions ons | Umons _ 
; . umons repre- 
Gnems unions | “™Ons was sentation 
chosen 
Museums, art galleries, botanical and zoological gardens 1 0 0 0 0 0 1 so “ ‘ 8 0 0 0 35 0 
Legal services............. Pe saeiesees 7 6 4 0 0 2 1 107 101 75 sO 0 0 2s 26 Ww 
Soociial Services oo oon 43 33 23 2 0 x 10; 2,984) 2,165| 1,278 854 97 0 327 887 1,783 
Miscellaneous services... ....................... 14 8 6 0 1 1 6 nad 678 $20 287 0 231 2 158 680 
ee 892 461 315 70 15 61 431 | 60,652 | 50,009 | 25,206 | 17.362 | 2,774) 2,244) 2,826) 24,803 28,391 
Public adminmsstraton es 13 10 7 1 1 1 3 349 30S 174 93 $7 10 14 i3! 278 
Total, all industrial growps one 4,069 | 1,788 | 1,105 456 $5 172 2,281 | 241,825 .|212,479 | 102,404 nated | 18,555 | 3,957 | 11,019 |110,075 96,384 


* Source: Standard Industrial Classification, Statistical Policy Division, Office of Management and Budget, Washington, D.C, 1972 
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Table 17.—Size of Units in Representation Elections in Cases Closed, Fiscal Year 1967' 
Elections in which were 
representation nghts won by py —— m which 
Num- Total Cumu- | AFL-CIO umions Teamsters Other astona!] Other local unions was chosen 
, ber Percent | lative unons 
Suze of unn (number of employees) eligible elec- | of total percent 

to vote | 9°"? of total Percent | ny msber 3 Percent Percent | wy smsber m7 

Number | by size prom Number | by size | Number | of size don 

class clase class 
A. Certification elections «RC and RM) 

Total RC and RM eiections 204,235 3,314 100.0 — 976 100.0 413 100.0 Me 100.0 165 100.0 1,706 100.0 
Under 19 3,824 674 20.3 20.3 213 218 143 446 12 22.2 27 164 279 164 
10 to 19 9,437 670 20.2 0.5 212 21.7 106 25.7 9 16.7 25 15.2 318 18.6 
20 to 29 9,668 397 12.0 $2.5 116 119 43 10.4 9 16.7 18 10.9 211 124 
to 39 8,590 -254 77 0.2 78 8.0 24 58 4 74 il 67 137 8.0 
0w 9,614 218 66 66.8 $7 $8 26 63 1 1.9 il 67 123 72 
30 to 59 9,189 171 $.2 72.0 68 70 16 39 2 37 3 is 82 48 
@ wo 6 8,646 135 41 76.1 7 38 6 1.5 3 $6 10 61 7” 46 
TEIIIID Til hcnssnnserstnseseznipeseniounssesnensesunnensanieunienasessentimestunssensnestl 7,222 97 2.9 79.0 24 2.5 » 19 2 3.7 4 24 539 35 
80 to 89 7,648 91 2.7 81.7 24 2.5 19 24 1 19 ” 48 a 28 
to 99. 7,999 85 26 84.3 23 24 7 1.7 0 0.0 7 42 cy) 28 
100 to 109.......... 5,604 “4 16 85.9 21 22 5 1.2 0 00 6 36 22 i3 
110 to 119.......... 6,410 56 1.7 87.6 16 16 1 0.2 2 3.7 b 30 32 19 
120 ‘> 129 $,377 43 13 88.9 il 1.1 3 07 0 00 7 42 22 13 
130 to 139 $,002 x7 1.1 90.0 9 09 3 0.7 1 19 2 1.2 22 13 
140 to 149........ $,081 35 11 911 » 08 4 10 1 19 2 1.2 20 12 
150 to 159 3,705 24 0.7 918 3 0.3 3 0.7 0 00 2 1.2 16 09 
Ce 4,769 29 09 92.7 6 0.6 0 0.0 3 $6 2 12 18 11 
170 to 179...... 3,495 20 06 93.3 6 06 0 00 0 0.0 2 1.2 12 0.7 
re 2,388 13 04 93.7 1 0.1 0 00 0 0.0 1 06 11 06 
STIPE Tilt ccsindescsieniensetiggubisnesenbiiseceiénsenidapeninemnsssniamenpstussiiniaiaie 3,511 18 0.5 94.2 5 0.5 0 00 0 0.0 1 06 12 0.7 
Pe. 20,460 &6 26 96 & 19 19 1 02 1 19 7 42 58 4 
SETI UII ccs ccccsensseedeeeidondptnnsnenssuniinenuetsiocsnabaniadsénnstiebeninenneall 16,334 47 14 98.2 7 0.7 3 0.7 2 3.7 0 00 35 2.1 
ee 9,154 21 06 988 4 04 0 0.0 0 0.0 1 06 16 09 
IPOD UI nsccsncnstucutensustociphasissesseétumenimausmnsaceuesesummannisbanendciedal 8,141 15 0.5 99.3 1 1 1 0.2 0 00 1 06 12 0.7 
eh 8,288 12 04 99.7 3 0.3 0 00 0 00 1 06 + 05 
ot 44 5 0.2 99 1 0.1 0 0.0 1 19 1 06 2 0.1 
Re A 8,089 6 02 100.0 2 0.2 0 0.0 0 00 0 90 7 0.2 
PRE ke, ee 2,186 1 0.0 100.0 1 0.1 0 0.0 0 0.0 0 00 0 00 
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Table 17.—Size of Units in Representation Elections in Cases Closed, Fiscal Year 19871—Continued 


Elections m which representation rights were won by 


Total AFL-C1O unions Other local unions 
Swe of uns (number of employees) elec- 
tons Percent Percent 
Number | by size Number | of size 
class class 
B. Decertification elections (RD) 

Total RD elections cc oceeeeeeeeeee 129 100.0 i 100.0 7 100.0 $75 
Under 10 9 70 6 0 0.0 0 00 181 
10 to 19 26 20.2 7 0 00 1 14.3 141 
20 to 29 19 14.7 9 1 100.0 0 00 © 
Mw 9 12 9.3 4 0 0.0 0 0.0 ar 
a) 0 » 62 2 0 0.0 0 00 x7 
Dw 6 47 6 0 0.0 2 28.6 17 
O10 @ 3 23 0 0 00 2 28.6 13 
70 ti 79 $ 3.9 0 0 0.0 0 00 10 
80 &) 89 4 3.1 i 0 00 1 143 7 
9 to 9 2 16 1 0 0.0 1 143 8 
100 to 109 3 23 2 0 00 0 00 $ 
110 to 119 9 2 16 2 0 0.0 0 00 5 
120 to 129 496 4 1 os 0 0 0.0 0 0.0 3 
130 to 139 945 7 1 os 1 0 0.0 0 0.0 $ 
140 to 149 $83 4 1 os 0 0 0.0 0 00 3 
150 to 159 620 a 2 16 1 0 00 0 60 i 
160 to 169 826 5 2 16 0 0 0.0 0 0.0 3 
170 to 199 1,450 8 $ 39 0 0 00 0 00 3 
200 to 299 3,093 13 6 47 0 0 0.0 0 00 7 
300 to 499 7,346 19 10 78 i 0 0.0 0 00 
500 to 799 1834 3 i os 0 0 0.0 0 00 2 
800 and over 2,109 2 1 os 0 0 00 0 00 1 


* See Glossary of terms for definitions. 
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Namber of Employees in Establishments, Fiscal Year 1987' 


Total Type of situations 
Towi CA cB cc cD cE CG cP CA-CB Other C 
Size of sumber | Per- Cumv- combinations | combinations 
establishment | “of | cent of | lative Per. Per. Per Per Per. Per. Per. 

(number of a ail percent | Num- cent Num- eam Num- oun Num- cont Num- pel Num- eum Num- oun | Stam- Per- Num- Per- 

ons | situa | situa | 7 | situ | ze | MU | ize | ME | ize | SE | ize | | ize | MU | ize | situs | °F | situe- | OF 
Total ........... 728,660 100.0 ——/| 19,782| 1000! 6,170! 1000 929; 1000 214) 1000 37; 1000 23; 1000 219 1000 1,167 | 100.0 119) 1000 
Under 10............ 7,004 26.5 265) 4803) 243 1,927 312 372 40.0 92) 430 18) 486 7 w4 85 338 20; We @o)| 24 
10-19 ...............-.4 2,386 8.3 44 1,800 91 296 48 124 13.3 »” 18.2 2 $4 2 87 “0 18.3 68 $8 1s 126 
, 1,877 65 41.3 1,447 7.3 4k 40 ae 90 17 79 3 81 0 0.0 22 10.0 $1 ae 9 76 
30-399 1,403 49 4.2 1,024 $.2 253 41 $3 $.7 5 23 1 2.7 0 00 16 73 4 40 4 4 
04... 976 34 496 760 38 130 2.1 w 32 6 28 2 $4 0 00 7 32 M“ 29 7 59 
ee 1,285 45 $4.1 902 46 246 40 @ 65 7 33 0 0.0 1 43 18 82 47 40 4 34 
O69 800 28 369 633 32 119 19 ll 12 5 23 1 2.7 0 0.0 2 09 26 22 3 2.5 
bo, ne 690 24 59.3 $33 2.7 120 19 18 19 2 09 0 00 0 00 1 05 14 12 2 1.7 
0-29 .................. $16 is 61.1 398 20 92 1.5 12 13 2 09 0 00 0 00 2 09 10 os 0 00 
W998 ee 283 10 62.1 241 12 32 os 1 01 0 00 0; “00 0 00 3 i4 6 os 0 00 
100-109... 1,343 47 66 & 874 44 357 58 w 32 6 28 2 54 3 13.0 3 14 68 58 0 00 
110-119... 220 08 676 183 09 28 05 2 02 1 05 0 0.0 0 00 0 00 6 os 0 00 
120-129............... 436 1.5 0.1 326 16 69 1.1 is 16 2 09 1 2.7 0 00 4 is 1$ 13 a 34 
130-199............... 163 06 “7 118 06 32 os i 0.1 1 05s 0 00 0 00 0 00 i 09 0 00 
140-149............... 138 0.5 70.2 iil 06 16 0.3 2 02 0 00 0 00 0 00 0 00 » 07 1 os 
190-199............... Sas 19 72.1 392 20 116 19 > os: 4 19 0 00 0 0.0 2 09 22 19 0 060 
160-169... 129 os 726 98 0.5 16 03 2 02 3 i4 0 00 0 00 2 09 7 or 1 os 
153 05 73.1 119 06 26 o4 2 02 1 0.5 0 00 0 00 1 0s ‘ C3 0 00 
180-189... 113 o4 73.5 81 o4 26 04 0 00 i 05 0 00 1 43 0 00 4 03 0 00 
190-199... $2 02 73.7 42 02 9 0.1 0 00 0 00 0 00 0 00 0 00 i 01 0 00 
200-299... 1,646 $.7 794 1,137 $.7 382 62) a] 41 » 37 2 54 2 8&7 3 14 71 WA 3 25 
0-399... 1,029 36 a3 694 35 244 40 9 10 3 14 i 2.7 0 00 2 09 % 65 0 00 
400-499... 600 21 85.. 428 22 133 22 a) 03 2 09 0 00 1 43 1 05 w 26 2 17 
300-599... 594 2.1 87.2 389 18 189 31 - 10 2 09 1 27 0 00 0 0% 33 28 1 os 
0-699... 323 | $8.3 235 1.2 67 1 1 0.1 0 wo 0 00 0 00 1 05 19 16 0 00 
FOD- 799 one 265 09 89.2 168 08 72 12 4 04 1 05 0 00 2 87 1 0.5 17 1.5 0 00 
800-89%............... 278 10 92 204 10 oo 10 0 00 0 00 0 00 0 00 0 00 14 12 0 00 
900-999... 109 o4 90.6 7 04 27 04 0 00 0 00 0 60 0 00 0 00 4 03 0 00 
1,000-1,999......... 1,168 41 47 77 36 349 $.7 13 14 1 os 2 54 2 8.7 3 14 7” 68 2 1.7 

2,000-2,999......... 475 1.7 4 286 14 44 23 9 10 0 00 0 00 1 re 0 00 35 30 0 00 » 
3,000-3,999......... 252 09 97.3 127 04 93 1.5 10 1.1 2 09 1 2.7 0 0.0 0 00 19 16 0 00 wa 
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establ’ shments, Fiscal Year 1987 '—Continued 
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 1987; and Cumulative Totals, Fiscal Years 1936-1987 


Fiscal year 1987 July 5, 1935- 
Sept. 30, 1987 
Number of proceedings' Percentages 
Vs Va both Vs Va both 
Va Board Vs Board 
only oaly umons ul* only only umons ol 
Proceedings decaded by US courts of appeals 226 182 38 0 6 a os a ae os — 
On petumons for review and/or enforcement 19 104 2 0 6 100.0 1000 = 100.0 $492 100.0 
Board orders affirmed w full 138 133 2 0 5 S11 5.9 — 9.0 6,148 “as 
Board orders affirmed with modificanon 9 s 1 0 0 49 3S — 00 1,364 44 
CT) OO —————————————— 4 s 4 0 i 3.3 ins Ss 166 ed 49 
Board orders parually affirmed and parually remanded 7 $ 1 0 i 30 34 — 16.7 179 19 
Board orders set aside .................... TT 9 i 0 ! 3.5 34 a 16.7 1,333 140 
Gp RED Gav CU cerccre ccc erecence el n is 9 0 0 100.0 100.0 _-- — — — 
Compliance after filing of petition, before Court Order oes 0 0 0 0 0 00 00 —_ -— —_— _— 
Court orders holding respondent in contempt. 23 14 9 0 0 78 100.0 _ —_— —- -—- 
Gauss GEBaene Gan ANs GOT cecccccccccscssscssseneseseessscssenenecassssernenasnsssnnsssessssnsenssssaneasst 1 1 te) 0 0 $6 00 —_ -- -- -- 
Court orders directing comphance without comtempt adjudication 2 2 0 0 0 i 00 — — —— — 
Contempt petitions withdrawn without comphance _ ! i 0 0 0 3.5 00 me a — —s 
Proceedings decided by U.S. Supreme Court’........................ 2 1 1 0 0 1000 1000 -— — 245 100 0 
Board orders affirmed in full............. naan 1 1 0 0 0 1000 — — — 147 @0 
Board orders affirmed with modification... 0 0 0 0 0 — -— — — 18 74 
Board orders set aside ... snensihenceasiabiianietbaeaet 1 0 ! 0 0 -— 1000 — — 42 17.1 
Remanded to Board mennnetenen 0 0 0 0 0 -— --— --— -— 19 78 
Remanded to court of appeals _.. 0 0 G 0 0 — nos — — 16 65 
Board's request for remand of modificaton of enforcement order demed 0 6 0 0 0 — — — —-- 1 o4 
Contempt cases remanded to court of appeals 0 0 0 0 0 —— — — — 1 o4 
OO 0 0 0 0 0 = a ae —- i o4 
° " are comparabie to cases” reported im annual reports prior to fiscal 1964 This term more accurstely describes the data inasmuch as a single “proceeding” often includes more 


of terms for 
A proceeding in which the Board had entered an order dismissing the complamt and the charging party appealed such dismissal in the courts of appeals 


. 
* The Board appeared as “amicus curiae” in 2 cases. 
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Table 19A.—Proceedings Decided by Circuit Courts of Appeals on Petitions for Eaforcemeat and/or Review of Board Orders, Fiscal Yeer 1987, Compared 
With 5-Year Cumulative Totals, Fiscal Years 1962 Through 1986' 


Affirmed in full Modified Remanded in full Affirmed Semaad & pet end Set asde 
im part 

Total | fecal 987 | focal yes oe | focal yes ioeh | Geoel pene | local Cumulative 1987 aa 

years years yearns years 

Carceit courts f= fecal yean 1982-1986 1982-1986 1982-1986 1987 | fiscal years 1982-1986 

1987 1906 | Nem- | Per Per Num- | Per 1 oe, | oe 

Total all circuits... 199| 1,597; 158) 79.4) 1,105) 69.2 9} 45| 141] 88] 14) 70] 109] 68 7| 35) «| 28] a] $6] 198] 126 

1. Boston, MA ooo 2) % 2/1000| 35] 625 0} 00 7| 125 0} 00 3| $4 0| 00 2) 35 0} 00 9| 161 
2. New York, NY oo... 21|  127/ «19| 904) 92] 724 0} 00 9| 71 i| 48 s| 39 o| 00 4} 32 1} 48) 17/134 
ee) 2s| 1596; 26| 960) 115) 73.7 o| oo} 12) 77 1} 40) 12] 77 0} 00 4| 26 0} oo} 13] 83 
4. Richmond, VA... is} 18! 13/ 867) 75/ o36 2} 133/ 16! 136 0| 00 s| 42 0| 00 3} 25 0} 00] 19] 161 
$. New Orleans, LA... 9| 129 6) 667| 95) 73.7 2} 222} | 77 o| 00 7) $4 1} 1 3} 23 0| 00] 14/ 109 
6. Cincinnati, OH... | 248) «= 20 | 644) 166) 669 2) 6S} 25| 101 2) 6s| wl $7 2) 65 4) 16 $| 161) 39) 157 
a. ee ee 21; 163; = 18) 85.7) 94) 57.7 0} 00| 23| 141 2) 9s| 14] 74 o| 00 2) 12 1} 48] 32] 196 
8. St. Louis, MO... | 106 9| 818) | 73.1 1} 91) a2] ms 0} 00 8| 77 0| 00 3| 29 1} 94 s| 48 
9. San Francisco, CA............ 33| 316) 29] 828) 233| 73.7 1} 29! 17] $4 3} 8s} 2) 67 1} 29) as] 47 i| 29] wl 9s 
10. Denver, CO. oecoenoon 2) 4 1| $00} 34| 772 0} 00 2| 46 1} $00 2| 46 0} 00 o| oo o| 00 6| 136 
1h. Atlanta, GAL oon 10) $6 9| 900) 44| 732 o| 00 s| 89 0} 00 2| 36 0] 00 o| os 1} 100 8) 143 
Washington, DC oo. 17/80 8| 470| 49! 613 i] $9 3} 37 4) 235! 18] 225 3] 17.7 4| 50 | i| $9 6| 75 


' Percentages are computed horizontally by current fiscal year and total fiscal years. 
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Under Sec. 10(e) total 


Say 1X3) 
aX 1X5) 
aX 1X3X5). 
&oX(1) 
Under Sec. 10(1) total 


Under Sec. 10() total......... 
KaX1). 


* In courts of appeals. 
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Table 21.—Special Litigation Involving NLRB; Outcome of Proceedings in Which Court Decisions Issued in Fiscal Year 1987 
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Number of proceedings 


In courts of appeals 


ococeo 


rn -—oO 


17 


a) 


oo-mn 


-coor 


—_—-- --- 


13 


co;ico 


coo-m™ 


3 


rv am 


27 


eoefer 


Total—all courts 


35 


ran 


31 
2 


2nne 


Type of litigation 


Totals—all types 


To prevent conflict between NLRA and 301 suite 


To enforce subpoena... 


Too restraim NERB fromm oo oocevece evan venvwwevuvenwnvwnonnvnnnien 


Pay fees in FOIA................... 


' FOIA cases are categorized regarding court determination depending on whether NLRB substantially prevailed. 
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Table 22.—Aédvisory Opinion Cases Received, Closed, and Pending, Fiscal Year 1987! 


Total 


Number of cases 
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Table 22A.—Disposition of Advisory Opinion Cases, Fiscal Year 1987' 


Action taken 


Total cases 
closed 
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Table 23.—Time Elapsed for Major Case Processing Stages Completed, Fiscal Year 1987; 
and Age of Cases Pending Decision, September 30, 1987 


Stage Median days 
L. Unfair labor practice cases: 
A. Major stages completed— 
1. Filing of charge to issuance of complaint oe 
2. Complaint to close of hearing 112 
3. Close of hearing to issuance of administrative law judge's decision....... 117 
4. Administrative law judge's decision to issuance of Board decision us 
5. Filing of charge to meuance of Board decision 709 
B. Age' of cases pending administrative lew judge's decision, September 30, 1987 1 
C. Age’ of cases pending Board decision, September 30, 1987 w1 
IL. Representation cases. 
A. Major stages completed— 
1. Pihng of petiuon of notice of hearing wsued 8 
2. Notice of hearing to close of hearing... 13 
3. Close of hearing to— 
Board decison issued 240 
Director's decison issued 23 
4. Filing of petition to— 
Board decision issued 01 
Regional Director's decision issued 4s 
B. Age* of cases pending Board decision, September 30, 1987 1,120 
C. Age* of cases pending Regional Director's decision, September 30, 1987 29 


' From of 
ofan aaa! 


Table 24.—NLRB Activity Under the Equal Access to Justice Act, Fiscal Year 1987 


I Applications for fees and expenses before the NLRB 


i, Gy Cie Gi erceemnneeenennsnenmmnnnnennene "12 
Oe puieienseennseneanie 0 
C. Awards ruled on: 
1. By administrative law judges 
a ee 3 
Se . 
2. By Board: 
Granting... i 
UNG pace cnesencsscsnssnssnsescsssscezesensssesevseresosresessansnseesiocenenensenrensseSsereststsesssusisesusiecnntinennsiteseteseeusnenenivneaeaes 6 
D y > vanienbecemabannebenninnbasent 
OS ee ea $457,932,.00 
I cnnssssnmcsneatinncimemensinnesseenegstesesemestiremantenshenmseneasensinintnenianmncnniasenieinttinastseniiniteieuateitaiiatmmenieameenay $126,765.69 


A. Awards ruled on: 


OIG aecececcsesenensessnnzczscsesnssecreeocsnsssesesnansesenseneentettstaPeetepSDSS SSS SESSD-<SOSTSSSIDSS ESSE SST SSSI aSSInaianSSSeTEene 1 
ee so0ncpecSSSESSSSESSSSSSSSSSASSOSOSISIS 6 
B. Amounts of fees and expenses recovered pursuant to court eward sumUEESSESOSSSUSONENESINSRENSENESUERESEEUSEOSEORS $25,000.00 


' In one case, seven applications were filed 
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